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Preface 


Many years ago, when applied psychology was still a new enterprise, 
it had a flourishing branch known as “the psychology of testimony.” For 
about a decade annual reviews of research in this area were published in 
the Psychological Bulletin. (See Fabian Rouke’s article in this issue for a 
summary of the research, and of the lively controversy stirred up by the 
expressed hope of psychologists that their work would influence legal 
processes.) Then interest shifted to other topics, and for twenty years 
little new work on the psychology of testimony was published. 

Since 1950 there has been a rebirth of interest in this traditional 
field, and it is again being subjected to intensive scientific scrutiny. But 
our conception of the field has broadened, in line with our generally 
broadened conception of social science research. We now think of “the 
sociology of testimony,” as well as “the psychology of testimony”; and 
research activity is likely to involve lawyers and judges in the planning 
and execution of scientific investigations, instead of merely as potential 
consumers of research reports. 

In March, 1956, SPSSI and the Society for the Study of Social Prob- 
lems sponsored a symposium in New York City on “Witness Performance 
under Stress.” Five of the contributors to this number of the Journal, in- 
cluding the two issue editors, participated in that symposium; and the 
number is essentially an expansion of the symposium program to include 
more aspects of witness behavior and its consequences, An important fea- 
ture of the present issue is the attempt by Dr. Fishman in his concluding 
article to conceptualize the whole area in systematic terms, and to relate 
its basic problems to the more general concerns of psychological and 
sociological research. No less important is the examination by several 
contributors of the question: Under what circumstances can research on 
witness behavior exert a beneficial influence on the actual conduct of 
legal trials and hearings? The reader will find in this number the com- 
bination of strong theoretical and strong practical interests which is char- 
acteristic of the most vigorous areas of applied social research. 
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Witnesses and Testimony: A Social Problem 
in Need of Social Research 


Rudolph E. Morris and Joshua A, Fishman 


Many roles of man are quite familiar to everyone. Sometimes, how- 
ever, certain situations invite us to give some of them a second glance, 
and then we may discover that it would be worth while to study them in 
greater detail. As a result, what appeared to be simple and natural will 
turn out to be complex and loaded with problems. A particular role of 
man which, as a social function, is as old as society has come more than 
ever to the fore and has caught public attention during the last decade: 
it is the role of a witness, 

Congressional hearings focused general interest on the witness. A 
large variety of situations arose in each of which the testifying person 
appeared in a different light. Some individuals volunteered as witnesses, 
others were subpoenaed ; some gained in prestige, others felt harassed and 
disturbed and risked their reputation or even livelihood. Committee chair- 
men were praised or criticized for the way in which they handled wit- 
nesses, One discovered—and perhaps with astonishment—that there were 
fewer regulations governing procedure than one had assumed. Heated 
debates took place around many problems which suddenly appeared in 
this large and seemingly unstructured area of witness performance: freely 
given or forced testimony, friendly or hostile attitudes toward witnesses, 
friendly or hostile witnesses, guarantees for the protection of witnesses, 
guarantees for bringing out the truth, etc. But above all, a closer scrutiny 
of the field disclosed a more basic confusion. What, after all, was at stake 
in this excited controversy on the witness under pressure? Was it the per- 
sonal rights and the protection of the witness? Or his usefulness as a wit- 
ness who is supposed to contribute meaningful evidence? There definitely 
has been a lack of clarity on the value premises which underlie any ap- 
proach to the problem of witness performance. 

Some social psychologists, looking at this hubbub from a distance, 
felt that it would perhaps be advisable to examine carefully the problems 
involved in the area of witness behavior, to take stock of what has already 
been done, and to outline a program of research for the future. In their 
preliminary thinking they became aware of the fact that similar problems 
concerning witness performance also exist in connection with court trials. 
They thought of cross-examination which puts witnesses under stress, of 
the reluctance of many people to give testimony; they also realized that 
there were different forms of pressure and that not each of them can be 
rejected. In short, they detected that every part of the phenomenon “wit- 
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ness performance” has a positive and a negative aspect and that the same 
principles are valid for the choice of the value premises here as in the 
case of legislative hearings. Consequently, they broadened their approach 
to include every form of testimony. Their question then became “how and 
to what degree are witnesses affected by undue stress and by other cir- 
cumstances under which they may testify?” 

A first examination of all these problems disclosed that much work 
had been done on the psychology of the witness, although rather more of 
it thirty or forty years ago than in our day. But it also brought out that 
the social situations, in general, and the interaction, in particular, within 
the structure of the specific social groups of which the witness as a witness 
is a part, have not yet been sufficiently studied. We do not know enough 
about their effect on the cognitive and emotional roots of the behavior of 
witnesses. It became apparent that a wide field remains open for socio- 
psychological research on witnesses and testimony. 

It is the hope of the issue editors that the papers that follow will in- 
terest readers in the area of psychological research on the behavior of wit- 
nesses under varied conditions. The first two papers are written by legal 
scholars. They attempt to lay the groundwork for socio-psychological re- 
search in the area of witnesses and testimony by reviewing current legal 
practices and provisions for safeguarding the rights of witnesses and the 
usefulness of their testimony. Professor Weinstein’s paper deals with these 
matters in connection with court trials and Mr. Maslow treats them in the 
much less codified area of legislative hearings. Both authors point to re- 
search needs in their respective areas. 

The third and fourth papers are written by sociologists. Dr. Morris’ 
central concern is with the problem of undue stress and with the group 
factors affecting witnesses. Some of these group factors have to do with 
power and interest concentrations deriving from the nature of the court 
or the committee. Other factors have to do with the out-of-court group 
identifications of the witness. Dr. Morris emphasizes the differences be- 
tween court trials and committee hearings with respect to their potential 
for undue stress upon the witness. Mr. Gerver concentrates on criminal 
court proceedings and on the effect of varying roles and institutionalized 
formalities upon witness performance. He concludes that much of the 
stress that is present is intentional, formalized, and unavoidable. 

The fifth, sixth, and seventh papers constitute the section entitled 
“The Practitioner Speaks.” Here we find shorter contributions by Messrs. 
Steinberg and Williams, two attorneys who have had much first-hand ex- 
perience with witnesses at trials, and by Dr. Lamont, a former witness be- 
fore legislative hearings at which he felt strongly that he was under particu- 
lar pressure. We are presenting the latter report as a subjective document 
which illustrates and evokes the actual feelings of the witness; precisely 
that is its purpose. 

The eighth, ninth, and tenth papers, with which the issue concludes, 
are written by psychologists, They are strongly oriented toward research 
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needs and accomplishments. Dr. Kubis reviews the current status of var- 
ious approaches to the problem of checking on the completeness, accuracy, 
and credibility of testimony by pre- or post-trial interrogation. Dr. Rouke 
reviews much of the early, classical research on the psychology of testi- 
mony and points to research needs that still remain even in that delimited 
area of interest. Dr. Fishman attempts to conceptually organize research 
on the psychology of testimony and relate it to other fields of psychology 
so that current research needs might be more readily viewed in the light 
of the broadest possible approach to these problems. 





The Law’s Attempt to Obtain 
Useful Testimony 


Jack B. Weinstein 


Superficially, the study of testimony appears to offer a rich field for 
sociologists and psychologists. In fact, the probability is low of any change 
in our trial institutions because of new insights from these disciplines. 
There is work to be done, but I suggest that it will have to be done on 
the law’s terms with full consideration being given to current legal 
institutions by closely integrated teams of lawyers, sociologists, and 
psychologists. Without the tools which are supplied by the social sciences 
much of our legal research is wasteful and inconclusive. Without the 
direction of lawyers much of the research of social scientists in the law 
will be futile. 

Evidence is produced at a trial so that an impartial trier can decide 
how an event occurred. Time is irreversible, events unique, and any re- 
construction of the past at best an approximation. As a result of this lack 
of certainty about what happened, it is inescapable that the trier’s con- 
clusion will be based on probabilities. The odds of his arriving at truth in 
any case are reduced not only by limits of time and energy but by the 
nature of our procedural system and collateral public policies, such as 
those excluding privileged testimony. Fundamental, then, is acceptance 
of the fact that the results of adjudication are imperfect, that the rules 
represent a pragmatic attempt to come as reasonably close to the truth as 
the law’s resources permit. What has been said ought not obscure the fact 
that in an extraordinarily high percentage of cases our courts decide 
questions of fact accurately and in criminal cases the rules are designed 
so that errors almost always favor the accused. The difficulties in the way 
of any substantial modification of our use of witnesses on the basis of new 
scientific studies may be seen by the following brief examination of some 
fundamentals of court trials: ? 


* The extent to which lawyers are aware of problems in law and psychology 
is suggested by the writings cited in Morgan, Maguire and Weinstein, Cases and 
Materials on Evidence, 168-170 (1957). Works on trial tactics show how this 
information is used by the trial lawyer. Id. at p. 6. The standard treatise on 
evidence is Wigmore, Evidence (3d ed. 1940); the most helpful one-volume texts 
are McCormick, Evidence (1955) and Morgan, Basic Problems of Evidence 
(1954). See Morgan, Maguire and Weinstein, op. cit. supra, at pp. 4—6, for a 
bibliography of current works on evidence. For a criticism of some social scientists’ 
work in law, see, e.g., Wigmore, The Psychology of Testimony, 3 Ill, L. Rev. 399 
(1909) ; Mechem, The Jurisprudence of Despair, 21 Iowa L. Rev. 669 (1936); 
cf. Riesman, Some Observations on Law and Psychology, 19 U. of Chi. L. Rev. 30 
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1. The initiative for bringing in witnesses, examining them, and mak- 
ing objections, rests with the adversary parties. It is permissible, indeed 
the usual practice, to see witnesses in advance, thoroughly explore their 
stories, and prepare them for the trial. The proponent is thus placed in a 
position of vouching for the witness and the opponent assumes the burden 
of attacking his credibility. This attitude sets the tone of our adversary 
courtroom procedure, which is to be contrasted with that of a country 
such as France where oral witnesses are essentially the court’s and it is 
considered unethical for the lawyer to see them in advance; cross-exami- 
nation by the parties is de-emphasized, and, typically, the judge permits 
the witness to tell his story in his own way without any limitations with 
respect to hearsay or opinion. It is interesting that the Evershed Commit- 
tee in England, after exploring the possibility of adopting the French ap- 
proach to rules of evidence, concluded that it was not possible to do so 
without radical changes in English legal and other institutions. 

The tradition of surprise and proprietorship over information and 
witnesses is being broken down to a considerable degree by free discovery 
and deposition procedures which may have such broad ‘implications as 
reducing the need for cross-examination in court. In a growing number of 
civil cases the information of witnesses is obtained in the privacy of a 
lawyer’s office with only opposing counsel present, with no judge, with 
practically no emphasis on the rules of evidence, and often in an informal 
and a relaxed manner. This change, like the others noted below, is not 
due to any new information furnished by other disciplines; rather, it is 
based on pragmatic procedural considerations. 

Another aspect of party initiative is that the judge functions primarily 
as an impartial arbitrator, who does not take action unless requested to 
do so by the parties. Thus, in the majority of states, the judge is fairly pas- 
sive. In a minority of our courts the judge exercises a higher degree of 
control and will take the initiative in protecting witnesses, eliciting infor- 
mation, and instructing the jury; the pressure by the organized bar is to 
move toward this practice, again because of court needs and not on the 
basis of data supplied by other disciplines. 

Finally, the finder of facts, whether judge or jury, is not an investi- 
gator. He comes to the case with no knowledge of the facts in controversy 
and with no knowledge of the witnesses’ credibility. To a considerable 
degree, then, the trier must obtain his clues to the truth by observing the 
demeanor of witnesses and their reaction to a hostile attempt to shake 
their testimony. The assumption is that there is an appreciable difference 
between a trier’s ability to evaluate a declaration in the courtroom and 
one made outside of court. 

2. The form of our trial is a dramatic unity. This means that de- 
cisions on credibility must be made quickly, without the possibility of ad- 





(1951). For a criticism of lawyers’ work done without the social scientists’ tools, 
see, e.g., Zeisel, The New York Expert Testimony Project: Some Reflections on 
Legal Experiments, 8 Stanford L. Rev. 730 (1956). 
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journments to obtain further information. Pre-trial discovery devices, as 
well as the increasing tendency in the profession to waive or abolish jury 
trials in civil cases, are eroding this principle. Where witnesses may be 
examined by an opponent in advance of trial there is adequate oppor- 
tunity to investigate their stories and to undermine them more efficiently. 
Moreover, there is no reason why a judge, trying a case alone, cannot 
grant continuances to meet any unexpected testimony. 

3. There is a limited amount of time and energy available to in- 
vestigate credibility. A satisfactory examination would often require a 
complete study by a battery of psychologists, psychiatrists, and social 
workers. If litigants had to try their cases this way, few cases could be 
tried by our courts and only the wealthy or the subsidized poor could 
afford to litigate. 

4. The rules of evidence are stated in general terms to take care of 
all cases. This means that they apply to key witnesses as well as to those 
on the periphery of the controversy, to criminal trials as well as to civil 
trials, to cases involving large sums as well as small. There is a growing 
tendency to recognize that the trial judge ought to be given a good deal 
of discretion in limiting or expanding the rules, depending upon the 
nature of the case. In a non-jury case, for example, the tendency is to de- 
emphasize the rules. This portends a new look—hopefully, in the light of 
current scientific information—at the fundamentals of testimony. 

5. The rules of evidence are pitched to a situation in which impar- 
tiak laymen—jurors—are finders of fact. As a result many rules restrict 
the introduction of evidence in order to prevent jurors’ prejudice in 
evaluating witnesses. On the other hand, attacks on witnesses deemed 
unfair cannot, as a practical matter, be used without great risk of alienat- 
ing the jury. Even where trials take place without a jury, abuse is largely 
prevented by the pressure of the bar and the public, since trials are open, 
as well as by the innate fairness of the judges. There is a growing pres- 
sure by the bench and bar against the use of publicity to pre-try a case 
and arouse emotions against a defendant. Further, it is expected that the 
trial judge will do what he can to protect the defendant against the 
passions of the community whether they be directed at a Communist in 
the North or a Negro in the South. Provisions for the challenge of indi- 
vidual jurors as well as for change of venue are also helpful but, as we 
recognize, not perfect. While a trial court’s discretion is large, appellate 
courts will step in where there has obviously been abuse. 

An interesting example of the difficulties created by reliance on theo- 
retical rather than practical considerations is illustrated by the opinion 
rule. Since jurors are to decide questions of fact they should be presented 
only with the sensory impressions of witnesses so that they can draw the 
necessary inferences and form their own opinion about what happened. 
Any other rule would, it has been argued, constitute usurpation of the 
function of the jury. The attempt to reduce the element of imagination 
and conjecture in the witnesses’ testimony is, of course, commendable. 
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But it is psychologically absurd to expect the average. witness to reproduce 
by static recall a word description of the mental image he received when 
he observed an event. The rule now increasingly accepted is that the 
opinion of a witness will be permitted if it is the kind which normal per- 
sons form constantly and correctly and the witness cannot with reasonable 
facility describe the fundamental facts upon which the opinion is erected. 
Lawyers are not relying on the psychologists in making this change, but 
upon their own observation of what works and what does not work in the 
courtroom. 

6. Our trials historically have been held in public. The legal theory 
is that this practice constitutes a protection for the defendant. Private 
trials have been countenanced in limited areas involving infants and fam- 
ily matters. In some cases certain witnesses, such as children, who are 
easily confused or frightened, are examined in private. There is, however, 
a broad public interest in observing the administration of justice and there 
is no doubt that any widespread attempt to limit access by the press and 
public generally would meet serious resistance and shake confidence in the 
fairness of our legal system. The lessons of the star chamber have been too 
recently reinforced by the secret trials under Stalin and other dictators. 
Lawyers who have represented clients examined in private as well as those 
interrogated under the stare of the television camera by one congressional 
committee have indicated that witnesses were more abused in private. On 
the other hand, the strain on some witnesses undoubtedly increases when 
they realize they are part of a public spectacle and, in courtroom trials, 
television has been barred. 

We must remember, too, that the law depends upon publicity gen- 
erated by trials to educate the public about the substantive law. In crimi- 
nal cases, it is thought that this publicity helps deter others. Publicity also 
has an important value in legislative investigations which not only inform 
the legislature of the need for changes in the laws but prepare the public 
to accept new law. 

7. Finally, respect for the integrity of the individual limits the pos- 
sibility of compelling witnesses to submit to psychological tests or psychi- 
atric analyses. It also precludes forced self-incrimination even where the 
information excluded would aid the court in its search for truth in the 
particular case. 


Undoubtedly, there has been change in recent years in the rules 
respecting witnesses, There is, for example, a growing tendency to increase 
exceptions to, and to ignore, the hearsay rules. The acceptance of state- 
ments recorded at or about the time of an occurrence in preference to 
statements in court long after the event is increasing. Although this ten- 
dency is supported by psychological data, realistically it results from a 
recognition of what we would all conclude without the need for extensive 
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scientific tests; the change has been urged in the analytical works of 
writers on evidence, whose primary reliance was on common knowledge 
and common sense. 

Seldom do the data supplied by social scientists on procedural mat- 
ters contradict what lawyers and judges accept as true. Often, however, 
science gives striking confirmation of their expectations. For example, the 
superbly well-run Jury Project at the Law School of the University of 
Chicago has demonstrated that an attempt to rectify a mistake by telling 
jurors to ignore it may result in calling it to their attention and giving 
it greater importance in their decision; this is almost axiomatic among 
trial lawyers. 

In short, the pragmatic approach and rough approximations relied 
upon by our working legal institutions in dealing with witnesses have not 
encouraged a search for the precise data to be expected from further 
scientific explorations of testimony. Nevertheless, there are areas for 
possible research in the field of testimony. I suggest just a few questions: 

1. To what extent are witnesses inhibited from coming forward by 
fear of harassment, loss of time, or ‘he assumption of responsibility in- 
volved in categorical responses to questions? How, by education or other 
means, can this reluctance be overcome? The general view among the 
public today—that you ought not to volunteer information when, for 
example, you have seen an accident—is a serious threat to justice in 
this country. To what extent is this fear based on reality and to what 
extent on mistaken notions of what goes on in the courtroom or on lack 
of insight into what the court is trying to do? To the extent that it is based 
on fact, i.e., that witnesses are not well treated in court, can the rules be 
modified without unduly impeding the courts? This factor has been recog- 
nized to some extent by changes in the substantive law permitting experts 
to testify more readily? and by changes in procedure permitting experts to 
use written reports, to rely upon information obtained from their associ- 
ates, and to testify as court experts without the pressures and selections 
inherent in partisan employment.* Moreover, at least as far as a medical 
man is concerned, the courtesy of conserving his time by placing him on 
the witness stand as soon as he comes into court is often observed. (This 
means, of course, that the by-passed lay witness may wait even longer.) 

2. To what extent does public opinion formed by pre-trial press 
coverage tend to intimidate witnesses and to fix the attitude of jurors? 

3. To what extent does a slashing attack in a public courtroom tend 


*Compare People v. Horton, dissenting opinion, 308 N. Y. 1, 20-21, 123 
N. E. 2d 609, 618-19 (1954), with Durham v. United States, 142 F. 2d 862 (C.A. 
D.C. 1954; See American Law Institute, Model Penal Code (Tent. Draft No. 4) 
27, 156 et seq. (1955); Douglas, The Durham Rule: A Meeting Ground for 
Lawyers and Psychiatrists, 41 Jowa L. Rev. 485 (1956). 

*E.g., Uniform Rules of Evidence, Rules 59-61; Model Expert Testimony 
Act; The Association of the Bar of the City of New York, Impartial Medical Testi- 
mony (1956); but cf. Hill, The Use and Abuse of Cross Examination in Re- 
lation to Expert Testimony, 2 Journal of Forensic Medicine, 21, 29 (1955). 
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to break down a witness and get more accurate or more truthful answers? 
To what extent does it permit an untrained observer watching him to 
better judge his credibility? Can different types of witnesses be readily 
classified with respect to these questions? To what extent does demeanor 
in the absence of stress or under the various types of stress reveal credi- 
bility? Does it make any difference whether the witness has already 
testified or given his story to a lawyer or been prepared by a lawyer? 

4. Can we fix any acceptable presumptions with respect to com- 
petency of witnesses? For example, at what age can children’s testimony 
generally be relied upon? What mental diseases disqualify a witness? Are 
there particular accepted deviations from the norm in witnesses that only 
experts are capable of discovering? To what extent is the oath a satis- 
factory guarantee of credibility? 

Answers to such questions may be helpful in determining the extent 
to which an appellate court should be permitted to review a trier’s finding 
of fact, the need for the hearsay rule, the possibility of extended use of 
depositions, the kind of examination that can be permitted, the necessity 
for expert testimony, and whether judge, jury, or judge assisted by experts 
would be the most desirable trier of facts in particular kinds of cases. 





The Witness before the Congressional Committee 


Will Maslow 
i 

My task in this symposium is to describe the context in which a wit- 
ness testifies before a legislative committee. For convenience sake, the dis- 
cussion will center on Congressional committees, because the state coun- 
terparts of such Federal committees are similar in function, organization 
and procedure. 

Congressional committees that hear witnesses have two main func- 
tions: to consider legislation or to ferret out wrongdoing. The legislative 
role occupies most of the time and energy of a Congressional committee; 
indeed some of the major Senate and House committees: foreign rela- 
tions, finance, appropriations, rarely undertake investigative work. On the 
other hand, the Senate and House Committees on Government Opera- 
tions exist primarily as a check upon inefficiency and corruption in gov- 
ernment, rarely reporting out any legislative proposal. Senator McCar- 
thy’s forays during the 83rd Congress were possible because of his chair- 
manship of the Senate Committee on Government Operations. The 
House Committee on Un-American Activities and the Subcommittee on 
Investigations of the Senate Judiciary Committee operate primarily as 
committees to investigate communism and what the committees regard 
as communism. Finally each House on occasion creates a select or special 
comumittee to investigate a particular subject, e.g., lobbying, tax-exempt 
foundations, etc. 

The mood and atmosphere of the hearings conducted by a legislative 
committee are in sharp contrast to an investigating one. Witnesses testify- 
ing on a bill are either government representatives invited to set forth 
the Administration’s position or representatives of some organized group 
that has sought the opportunity to influence Congressional or public 
opinion. Such witnesses are rarely subpoenaed but appear voluntarily. 
They are hardly ever sworn and appear as or seek the role of experts 
giving opinions about the merits of proposed legislation. Consequently, 
while occasionally they may be questioned sharply, they are almost never 
cross-examined. Hence, the committee session is a relaxed one, free from 
tension or strain. 

Party membership on Congressional committees is roughly propor- 
tional to each party’s numbers in the whole House. In recent years, the 
almost equal division of Republicans and Democrats in Congress has re- 
sulted in an almost equal allocation of committee posts. Thus, even with 
Demccratic control of committees in the 84th Congress, a Republican 
spokesman testifying before a legislative committee was sure to find a 
strong Republican minority on the committee shielding him from partisan 
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attack. Bi-partisan committees are thus less likely to harass or bully an 
Administration witness. 

The non-governmental witness before a legislative committee is in 
even a better position. Congressional tradition exacts courtesy and consid- 
eration from committee members. Even where such a witness asserts 
heretic, radical or even outlandish views, he is more likely to be listened 
to in silence than to evoke argument or dissent. Committee members 
have learned that arguing with a non-governmental witness only prolongs 
what must often seem to them as long-drawn and tedious sessions. 

The witness who has sought to place his organization’s views on record 
is usually an experienced hand in such matters. If he is also well-prepared, 
all he has to anticipate are a few questions. He is more likely to fear the | 
torpor or inattention of the committee that has deigned to grant him 
fifteen or thirty minutes than any searching or embarrassing questions 
from committee members. In such a situation, witnesses are rarely under 
strain for their personal reputations are not at stake. 

Far different is the role of a witness subpoenaed before an investigat- 
ing committee. These committees are concerned with facts, rather than 
opinions about legislation. They are probing bodies, seeking to establish 
corruption, inefficiency, communist-connection. They do not sit to hear and 
choose between conflicting opinions. They are inquisitorial and despite 
constitutional theory they function as legislative courts—trying an in- 
dividual or group or government agency. 

It is true that, unlike a court, they have no power to fix punishment 
or penalties but they can and do issue opinions as to guilt or innocence, 
opinions often considered by the public as equivalent to judgment and 
frequently entailing sanctions more severe than those that can be imposed 
even by a criminal court. The target of such a committee’s attention is for 
all practical purposes a “defendant” though described as a witness and 
when he is sworn and examined by an investigating committee his lot is 
not a happy one. 

The unfriendly witness before an investigating committee has few of 
the protections of a defendant being tried for a violation of law. To begin 
with, no charges, formal or informal, are served upon him. The commit- 
tee chairman will customarily announce at the beginning of the hearing 
the “subject of the investigation,” usually in general terms, but the sub- 
stance or even the direction of the committee’s suspicions about him are 
carefully withheld from him. 

Even the meager right to have counsel accompany a witness is not uni- 
formly recognized. The Doyle Resolution adopted in 1955 by the House 
of Representatives finally clarified this question by establishing a right of 
counsel but only “for the purpose of advising them [witnesses] concerning 
their constitutional rights.”’ The Senate has not seen fit to establish a 


* House Resolution 151, adopted March 23, 1955, new Rule XI, Paragraph 
25 (K) of the Rules of the House. 
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similar right, despite a guarded recommendation to this effect by the Sen- 
ate Committee on Rules and Administration.? In the Senate therefore, al- 
though counsel is almost always permitted to accompany a witness while 
testifying, he is there by courtesy, not by right. 

But counsel's role is meaningless and indeed may be a snare unless 
he can protect his client’s rights. Counsel are almost always limited to 
advising the witness about his constitutional rights. They do not have the 
right to object to questions or procedure. They may not examine their 
clients and have no power to bring out favorable facts by cross-examin- 
ing other witnesses. Charles C. Parlin, counsel for Bishop G. Bromley Ox- 
nam at the 1953 hearing before the House Committee on Un-American 
Activities, was warned that if he spoke to the Committee he would be 
ejected. He did not open his mouth during a hearing that lasted nine 
hours.* 

The witness who is not the target of a committee’s attack is also less 
protected than the witness in the courts. The judge sits as impartial arbi- 
ter between both parties, even when one is the prosecuting attorney theo- 
retically representing the people. It is rare indeed for a judge to permit 
bullying, harassment, or even unfair advantage of a witness. 

In one respect, however, the witness before a Congressional commit- 
tee is in a better position than a person occupying a witness chair in court. 
His counsel usually sits alongside of him and by common practice he is 
free to whisper to and consult with his attorney whenever a question is 
asked that may in his opinion incriminate him. Such help and advice of 
course offer assurance to a witness and in some measure mitigate the pres- 
sures of testifying. Even the naked right to consult privately with his 
counsel gives the witness a moment more to reflect upon the implications 
of the question and to consider his answer more carefully. 

In practice, investigating committees do not impose limits on such con- 
sultations and to the observers they seem frequently to take place even 
where there is no possibility of incrimination. A witness before a court may 
theoretically ask the court’s permission to consult with counsel whether he 
may refuse to answer a question put to him as compelling self-incrimina- 
tion. But such interruptions are rare and in any event are obviously of less 
value than the conceded right to whisper into counsel’s ear or have him 
whisper into one’s own without requesting permission. ; 

Another difficulty the Congressional witness must cope with is the form 
of questions put to him by committee members or committee counsel. In 
an ordinary judicial proceeding, a question that is misleading may be ob- 
jected to and barred. Even if the question is sustained, the defense will 
have a later opportunity to clarify or explain. A committee chairman, 
however, acts both as prosecutor and chairman. He decides what ques- 


? Sen. Rep. No. 2, 84th Cong. p. 24, January 10, 1955. 

* Testimony of Bishop Oxnam, Hearings before the House Committee on Un- 
American Activities, 83d Cong. 1st Sess. (1953) ; N. Y. Times, November 23, 1953, 
p. 28, col. 8. 
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tions he will ask and counsel or witness has no legal right to object to their 
form. As long as the question is “pertinent” to the subject matter under 
inquiry, the witness must answer under pain of criminal punishment.* 

Nor is it a defense to such criminal proceeding that the witness in 
good faith believed and was advised by his counsel that the question was 
not pertinent. He fails to answer at his own risk. Ordinarily he is not even 
given the opportunity to purge himself of his contempt after the indict- 
ment has been issued. 

The witness’ difficulties are aggravated because of the judicial reluc- 
tance to override a Congressional committee’s determination that a ques- 
tion is relevant. One court has held: 


If the subject under scrutiny may have any possible relevancy and mate- 
riality, no matter how remote, to some possible legislation, it is within the 
power of the Congress to investigate the matter. Moreover, the relevancy 
and the materiality of the subject matter must be presumed. The burden 
is on one who maintains the contrary to establish his contention.’ 


In recent years however the United States Supreme Court has be- 
come more critical of the prying activities of Congressional committees. 
In Quinn v. United States.® the court held: 


It [the power to investigate] cannot be used to inquire into private affairs 
unrelated to a valid legislative purpose. 


The propensities of an investigating committee for boundless intru- 


sions into the private affairs of a witness are increased by the failure of 
Senate or House Rules to define precisely the limits of a committee’s ju- 
risdiction. Thus, the House Committee on Un-American Activities has a 
mandate to investigate: 


(1) the extent, character, and objects of un-American propaganda activi- 
ties in the United States, (2) the diffusion within the United States of sub- 
versive and un-American propaganda that is instigated from foreign coun- 
tries or of a domestic origin and attacks the principle of the form of gov- 
ernment as guaranteed by our Constitution, and (3) all other questions in 
relation thereto that would aid Congress in any necessary remedial legis- 
lation. 


The terms “un-American” or “subversive” have not been defined 
authoritatively and even a Supreme Court Justice would find difficulty in 
describing “the principle of the form of government.” 


*52 STAT. 942 (1938), 2 United States Code Sec. 192 (1946). If a witness 
refuses to answer a question when directed to do so by the Committee, it may re- 
port such failure to the parent House, If the House by majority vote adopts a reso- 
lution certifying the matter to an appropriate United States attorney, it is the lat- 
ter’s duty to seek an indictment before a grand jury and if one issues to prosecute 
the recalcitrant witness before a court and jury. Conviction is punishable by im- 
prisonment of not more than a year. 

* United States v. Bryan, 72 F. Supp. 58 (D.D.C. 1947). 

* 349 U.S. 155, 161 (1955). 
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Some restraint is imposed upon a bullying committee chairman or 
committee counsel by the fact that committee sessions are conducted in 
public, But investigating committees are free to examine a witness in pri- 
vate in what is known as an “executive” session. There the witness may be 
“softened up” for the later public session.” The only limitation the House 
Rules place upon such executive sessions is that “not less than two” com- 
mittee members must be present and that testimony taken at such sessions 
may not be released without the consent of the full committee.*’ 

Additional strain may be felt by a legislative witness because of a 
feeling of frustration, the fear that he will not have an opportunity to pre- 
sent his side of the case adequately or that the committee is not even in- 
terested in presenting all of the facts. His Situation is comparable to a 
debater without a chance of rebuttal. 

The strains of testifying in public are often more severe than in a 
private hearing, particularly when testimony is taken before radio, tele- 
vision or news camera. Apart from the inevitable distractions caused by 
exploding flash bulbs, clicking cameras and the intense heat and glare 
of Kleig lights, is the “stage fright” that afflicts many witnesses when they 
are required to talk into a microphone or realize that every gesture is 
being projected onto the television screen. Fortunately, the courts have 
held that testifying under such conditions “necessarily . . . disturbs and 
distracts any witness,”* and so today most committecs will not compel a 


witness to testify before television or news cameras if he refuses on this 
ground, although there is no rule on the subject. 


The procedure of Congressional committees can of course stand much 
improvement”® to protect the witness from undue harassment and to pro- 
vide a minimum of fair play to the witness or person under suspicion. But 
little thought, apart from the problem of televised hearings, has been 
given to the question of relieving the witnesses from undue mental strain. 
Indeed, lawyers will be divided as to whether it is ever desirable to attempt 
to relieve such tension. Cross-examination is the main reliance of the law 
to expose the careless, biased, forgetful or even deliberately perjurious wit- 
ness. The hammer and tongs school of cross-examiners will insist that a 
witness must be thrown off balance, jolted, jarred to ensure truthful re- 
sponses. 

Psychologists must determine whether strain aids or deflects the 
search for truth before they can assess witness performance. Is a lying wit- 
ness more likely to tell the truth when he is at ease? Is a truthful witness 
likely to grow confused under mental pressure? When these questions 
have been answered we can then determine whether new procedures are 
necessary to produce more reliable testimony from legislative witnesses. 


7 See Wechsler, The Age of Suspicion, pp. 266-316 (1953). 

* Rules of the House, Rule XI, Paragraph 25 (b) and (c). 

* United States v. Kleinman, 107 F. Supp. 407, 408 (D.D.C. 1952). 

10 See .Maslow, Fair Procedure In Congressional Investigations: A Proposed 
Code. 54 Columbia L. Rev. 839 (1954). 
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Witness Performance under Stress: 


A Sociological Approach 


Rudolph E. Morris 


Witnesses appear before grand juries and in court trials and before 
legislative committees. According to the Oxford Dictionary a witness is 
“one who gives evidence in relation to matters of fact under inquiry; 
spec. one who gives or is legally qualified to give evidence upon oath or 
affirmation in a court of judicial inquiry.” He may be one who (likewise 
in terms of the Oxford Dictionary) “is or was present and is able to 
testify from personal observation (present as spectator or auditor) ,” 
or he may testify as.an expert (like a M.D. testifying on the medical effects 
of an accident) ; in this case he reports on facts which only he as an 
expert can detect and evaluate. 

The question arises as to when a witness can be considered as per- 
forming under stress. It is obvious to me that by stress we have in mind 
undue stress since, after all, most witnesses even with the highest pro- 
tection by law or the judge will feel somewhat uncomfortable. We have 
therefore to choose a criterion with the help of which we can determine— 
at least in principle—what witness performance under stress is, as dis- 
tinguished from a “normal” performance. I submit the following state- 
ments as a yardstick: there is no undue stress on a witness if he is per- 
mitted by the persons concerned (judges, jury foremen, or committee 
chairmen etc.) and by the situation to function adequately, that is, to 
serve the unveiling of the truth in the respective case. On the other hand, 
there is undue stress if the performance of the witness is stalled, diverted 
or in any other way interfered with so that he cannot contribute to the 
meaningful progress of the proceedings of which he, the witness, is a part. 
If one accepts this criterion he, by implication, rejects as the ultimate 
standard the welfare of the witness as an individual. By this I do not 
intend to suggest that the inherent human rights of the witness are to be 
disregarded. It is in the nature of a democratic society such as ours that 
the pursuit of truth through organized action, like a trial or a committee 
hearing, would be blocked if the dignity of the human person (his “civil 
liberties”) did not find due recognition. However, I believe our examina- 
tion of witness performance under pressure will be on safer ground if 
the purpose of the whole social process (may it be a trial or an investiga- 
tion) is being taken as the ultimate criterion. 

As a sociologist I would like to give some attention to the group 
situation in which a witness finds himself. Let me begin with a rather 
simple situation, that of a witness in a trial. There may be a civil law 
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suit handled before a single judge without a jury. We then have the 
judge, the two opposing lawyers, and the witness. There will be examina- 
tion and cross-examination. The latter may be most unpleasant to the 
witness; it Goes not matter. In the interest of the findings to be made, 
cross-examination is indispensable. The impartial judge guarantees that 
the witness will not be torn to pieces. The situation will not be too dif- 
ferent if a jury hears the case and if it is a criminal case with prosecutor 
and attorney for the defense. However, the group of which we are speak- 
ing has so far been inaccurately described. One “person” more is present 
as an integral member of the group: the public. It is in the interest of 
the principle of justice, or in criminal trials of the defendant as a human 
being, that all trials are public. For all practical purposes, in the over- 
whelming number of cases, no witness will be put under undue stress by 
the presence of the “third man” (if I may use this term), the public. But 
we have to emphasize the exceptions, since they are cases in point of 
situations that obtained so often in recent years in legislative hearings 
(about which we have to speak later). The witness in a trial before the 
court is thus a member of an open group inasmuch as the group of actors 
—Jjudge, two lawyers, and the witness—is embedded in a field with open 
horizons, called the public. Actually the public may be represented only 
by a few reporters, there may also be present a large number of spectators, 
or the trial may even be televised. The public does not only appear in 
the form of those directly present. The ways in which the trial in question 
is currently reported in the press, even the ways in which the press 
reported about it before the trial ever started, are forms of the presence 
of the public. To what extent the individual witness is actually influenced 
by the presence of the public in one of these many possible situations 
depends to a great extent on his definition of the situation. It is not my 
concern to go into these matters of individual nuances. But one thing 
is certain: the presence of the public turns the rather simple interrela- 
tions within the group we are speaking of into an oftentimes very prob- 
lematic communication process. To be sure, ambiguity makes its appear- 
ance also in cross-examinations.’ But the full impact of semantic and 
language confusion will be felt when fragmentary reports are published 
in the press, when spectators disclose their impressions which then later 
spread as distorted rumors through the land and determine public 
opinion. If and inasmuch as these interferences on the side of the public 
make themselves felt in the courtroom nd shape and transform its 
atmosphere, the witness will enter more and more into a situation of 
stress and strain. 

Another factor which affects the group in the courtroom is the 


? Just one example, among innumerable possible ones, from Francis L. Well- 
man, The Art of Cross-Examination (4th ed.).. New York: Macmillan, 1936, p. 
226: A doctor had declared a man hysterical; the lawyer of the opposing party 
brings out through cross-examination that hystera, a Greek word, means womb; 
and since males have no wombs, they can never be hysterical. 
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general climate outside. And by that I definitely mean more than some- 
thing vague. I refer, partly, in the case of pre-advertised trials, to the 
basic attitudes of the public to the affair in question, and partly, also, to 
tones and mood which—quite independently from the trial in question— 
prevail in the country, as; e.g., optimism and confidence or anxiety and 
suspicion, 

In summary, the witness before the court is, in spite of organized 
procedures which are endowed with all imaginable guarantees for his 
protection, exposed to several layers of influence that may easily have the 
effect of pressurizing him. First there is the communication problem aris- 
ing during cross-examination; next appears the public as a possible threat, 
either insofar as it is actually present in the room, or indirectly through 
reporting in the press and the spreading of fragmentary information; 
finally there is the general climate that can have its repercussions on the 
witness. 

All these possible stress elements become more virulent if a witness 
testifies before a legislative committee. First of all, because procedural * 
regulations are lacking, and the rights and duties of a witness before 
a committee have not been clearly fixed. Second, because there is no 
person present who can be compared with the judge in a court procedure. 
The chairman is not impartial. Some senators or congressmen may try 
to be objective; but whereas the judge is by essence the impartial con- 
ductor of the trial, the congressman behaves like a judge (if at all) only 
by accident. The group situation is in most respects quite different from 
that in a court. There are the members of the committee, divided into 
the two groups, representatives of the majority party and those of the 
minority party. It may happen that both parties are in full agreement 
regarding the goal of the investigation and also the methods to be applied. 
But oftener there will prevail a political divergence, with the effect that 
the majority members will carry out their plan and the minority members 
will try to turn the trend of hearings and investigation in their own direc- 
tion, or to nullify their effect. Since the committee staffs have gained an 
ever-increasing importance—as a consequence of the far greater com- 
plexity of the material under scrutiny and thus a greater need for special- 
ists—they very often assume an almost independent position by which 
they take over the leadership from the committee chairman. Moreover, 
Congressional hearings have taken on the form of judicial procedures 
without however having established the necessary safeguards which are 
given in the courts. Thus the witness is not confronted with a clear-cut 
situation in which he can distinguish different interrelations in such a 
way that the behavior of the members of the committee and of the staff 
becomes more or less predictable for him; on the contrary, he is con- 
tinuously faced with surprises and left to mere guesswork as far as pos- 
sible questions, the trend of his examination, and the purpose of the 
whole affair are concerned. 

Beyond this completely different structure of the group within which 
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the witness has to, appear, the public takes on a far more weighty role 
than even in the most sensational court trial. The struggle for power 
that is inherent in ‘every undertaking of legislative bodies makes all par- 
ticipants public-conscious, and this also means publicity-eager. The investi- 
gators, regardless of whether these are congressmen or staff members, 
are motivated in their behavior by the orientation which their political 
ambitions, aspirations, and expectations impose upon them. All these 
factors, which—with the records of some hearings at hand—should be 
analyzed in detail for their respective impacts, give the witness a highly 
unfixed position and will be felt by him as stress-producing elements, and 
will thus diminish if not extinguish his usefulness as a witness. 

These remarks were all intended to point to the possible and often 
actual dangers inherent in Congressional hearings. But they do not 
intend to take away even an iota from the unique value of legislative 
investigations. It is one of the cornerstones of our political life that the 
legislative branch of our government has this power by which it controls 
the executive as well as tht effects of its own lawmaking power. No word 
is strong enough to emphasize this precious inheritance of our constitu- 
tional life. But the question may be asked whether, particularly in mat- 
ters of high sensitivity involving political passions, investigations should 
not be conducted by what compares with Royal Commissions in the set- 
up of the British Parliament. As Alan Barth observes, this “device has 
been used several times in the United States, and with an effectiveness 
that should encourage further recourse to it.”* He mentions the Wicker- 
sham Commission, the famous Temporary National Economic Commit- 
tee, and the Hoover Commission. Here we have independent commis- 
sions working under the authority of Congress and composed of persons 
who are not so involved in their own political aspirations that they cannot 
go through with their investigation as objectively as would a judge. 

I would like to touch upon another question where the sociologist 
may perhaps be able to contribute some ideas that could be used by the 
psychologist. When is a witness performing under stress? This question 
requires a psychological answer as far as individual witnesses are con- 
cerned. But among the many influences that condition the state of mind 
of a witness there are some of sociological nature, and they should be 
listed and discussed in this paper. Each individual has a certain social 
position in society. His status may be greatly determined by the rank of 
the group to which he belongs—his profession, his racial or ethnic group, 
or his religious affiliation. On the other hand, his personal achievements 
regardless of his class or group position, may, as much or even more, 
assign him his place and rank. In addition, according to his personality 
structure which is, in part, shaped by social conditions, he will react in a 
certain way to situations and happenings with which he is being con- 
fronted. A witness’ ability to withstand stress and not to be disturbed 


9 Alan Barth, Government by Investigation. New York: Viking, 1955, pp. 
212-213. 
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and deviated by it will then depend on (a) his status, and (b) his per- 
sonality. 

One of the main forms of stress put on a witness is any attack against 
or threat to his reputation. As a moral! theologian remarks: “Every man 
has a right to a reputation among his fellowmen. Such a reputation is 
necessary for survival within a community. This right extends even to a 
false reputation, so that ordinarily even a true crime, if it is occult, may ° 
not be revealed. The common good would also seem to demand this 
regard for peace and harmony in the community. An atmosphere of 
informing does not make for peace and harmony in the community. It 
rather engenders suspicion and distrust, and inhibits the spirit of charity 
necessary to unite the members of the community into one organic social 
body.”* The question, of course, arises: Under what conditions does 
an individual feel his reputation endangered? A person who has lived in a 
rather permanent state of emotional equilibrium and is self-assured in 
his status, who has established himself in society or even inherited this 
prestige from his ancestors, will be much less affected by challenges to 
his reputation than the man whose position is still in a phase of fluctua- 
tion. A newcomer to a certain field of business affairs will be more vulner- 
able than a business man of long standing who has found recognition 
inside and outside his group. A member of a group considered as a minor- 
ity group and thus suffering from discrimination and prejudice will show 
signs of stress much faster than someone more privileged. An individual 
with significant personal achievements to his credit will be stronger in his 
resistance to pressure than a person who derives the amount of self-assur- 
ance he possesses exclusively from an inherited position. The uneducated 
person has at his disposal fewer mental tools and skills than the educated 
one. All these factors ought to be considered in the psychological study 
of the witness who is under undue stress. 

Special attention should be given to the intellectual as a witness. 
Here we have to face a rather complex situation of particular significance 
in these days. The intellectual is mentally well prepared for semantic 
and other communication problems, he has moral stamina (at least, in 
general), he has an analytic mind . . . but his status has been made so 
insecure and his financial situation is often so precarious that he has 
become very sensitive in regard to his reputation. This insecurity of his, 
produced by external circumstances, has often been exploited in cross- 
examinations or during Congressional investigations. His vulnerability to 
attacks on his reputation, as a consequence of which he may lose his value 
as a witness, is increased by whai is one of the essential features of his 
intellectualism: his tendency toward searching for the pro’s and con’s of 
each position which he critically analyzes; at the same time he shows 
greater reluctance to take a one-sided stand. Though not being lukewarm 
by nature, he will be slow to say “Yes” or “No” since his intellectualism 


* John R.-Connery, S. J., “The Right to Silence.” Marquette Law Review, 
39, No. 3, p. 187. 
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forces him to first penetrate each situation with an ‘on the one hand—on 
the other hand” approach. Thus the intellectual, although provided with 
the necessary tools and perhaps also a good fighter for the freedom of the 
mind, will easily be open to abuse if on the witness stand. The psycholo- 
gist should certainly examine the intellectual as a witness. 

One word more on the expert witness. Intellectual or not, he has 
long been a preferred target of ridicule or attack. There are several rea- 
sons to explain his victimization. One is precisely the authoritative posi- 
tion that is usually ascribed to him as the expert, as a result of which 
the party opposed to him will try everything to make him appear insignifi- 
cant. Another reason, less rational in itself, is the tendency among many 
lawyers, judges, state attorneys, etc. to reject the testimony of experts in 
fields which so far have not yet been accepted as admissible before courts. 
Here we naturally are thinking in the first place of the psychologist him- 
self. We all remember the debate on whether a psychologist ought to 
testify about the credibility of a witness, from the Alger Hiss trials. Today 
the psychologist is more a tolerated witness than a generally accepted 
one. This type of expert witness is obviously more exposed to embarrass- 
ments than a “normal” expert. I am glad to see that the psychologists 
have already begun to examine their own predicament in this respect.‘ 

May I end with another reference to the value premise with which 
we, in my opinion, have to approach the study of witness performance 
under undue stress? The individual is entitled to protection in his human 
dignity which includes his social position (prestige and reputation). But 
if the common good requires that in a certain case or area the truth of 
the matter has to be brought out under any circumstances, then the cri- 
terion for judging whether undue stress is exerted can only be the degree 
to which the witness loses his usefulness when put under stress. The 
witness who cannot function as such is a contradiction in itself. If under 
this circumstance one continues to make him testify, ‘he is doing a dis- 
service to the truth-finding procedure and he exposes the witness to ridi- 
cule, thus violating his basic rights. 


*See The American Psychologist, 11, No. 1, January, 1956 for a discussion 
on the expert witness; especially the article by William Schofield, “Psychology, 
Law, and the Expert Witness,” p. 1. 





The Social Psychology of Witness Behavior 
with Special Reference to the 


Criminal Courts ! 


Israel Gerver 


The purpose of this paper is to describe some features of the crim- 
inal court system which are necessary for the comprehension of the com- 
plex phenomena of witness behavior. In our discussion, the term “‘witness” 
covers a variety of sub-types ranging from defendants and complaining 
witnesses or victims to bystanders and expert witnesses. The term “court 
system” refers primarily to the criminal courts, but it also includes civil 
courts such as the divorce courts, family courts, and probate courts. 

The conceptual frame of reference used here is that of legally struc- 
tured roles. A description of some typical legal roles and the concomitant 
social relations are the points of departure for an examination of witness 
behavior. When the “trade” roles of practicing lawyers are specified, we 
then have a context which can be related to the behavior of witnesses. 


Forensic Roles 

Lawyers in their work activities behave with reference to certain 
professional role imperatives. Some of these might be labelled as: (1) 
advisory, (2) adversary, (3) examiner, and (4) decision maker. As an 
advisor, a lawyer may counsel a client, interpret the significance of a 
statutory provision for his client’s situation, impart or withhold informa- 
tion as he sees fit. As an adversary, he may oppose another attorney in 
open court, or he may combine the role of examiner with his adversary 
role in the cross-examination of an “unfriendly” witness. As a decision 
maker, he can plan the legal strategy most appropriate for his case, or if 
he is a judge, he may make sentencing or award decisions. These roles 
are not mutually exclusive, and in empirical situations they overlap con- 
siderably. Lawyers also play other roles which can be subsumed under 
the four types mentioned above. These would include, for example, such 
roles as advocator, mediator, administrator, precedent maker, defender, 
prosecutor, persecutor, accuser, inquisitor, pontificator, and researcher. 


Types of Witnesses 
By postulating these four major role types of advisor, adversary, 
examiner, and decision maker as a lawyer’s working role complex, we 


’ The writer wishes to acknowledge the indispensable assistance of Mr. Elmer 
W. Reeves and Mr. Frederick J, Levy of the Probation Department of the Court of 
General Sessions in New York City. 
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are in a position to explore typical lawyer-witness relationships as found 
in our court system. Basically, the lawyer in a trial, or for that matter 
prior to a trial, must sort out the trial participants into two major cate- 
gories: the friendly and the unfriendly witnesses. The designation of a 
witness as either friendly or unfriendly will, of course, depend upon which 
side a lawyer has commitments. 

A witness who is defined as friendly by a lawyer will be treated 
as an object of a social relationship which is consistent with that lawyer’s 
conception of his advisory and examiner roles. The witness in such a situ- 
ation will probably feel emotionally secure. The lawyer will appear to 
be friendly but will treat him impersonally. The lawyer is apparently 
oriented towards the witness’ qualms which result from the unfamiliar 
public display and ceremonial aspects of the courtroom. The lawyer will 
restrict his questions to specific issues, so that the witness will tend to 
define his obligations to respond as limited to specific items. The lawyer 
will present a neutral affect and will try to stimulate the witness’ responses 
into clearcut verbal channels. 

When a lawyer defines the witness as unfriendly, the lawyer-witness 
relationship changes in subtle ways. Here the lawyer’s roles of adversary 
and examiner determine the transitory lawyer-witness relationship. The 
lawyer becomes a cross-examiner who probes for weaknesses not only in 
the content of the responses, but also in the modes of response, i.e., in the 
public image that the witness has sought to portray when he was a 
friendly witness. The lawyer as cross-examiner must veil his hostility 
toward the witness, in an almost analogous manner that a salesman sells 
himself to his customer. The cross-examiner must also exhibit an im- 
personal friendliness, and must give the appearance of being oriented 
towards the witness’ welfare; but here he treads on dangerous ground. 
After all, he has the goal of casting doubt upon the credibility of the 
witness. He cannot slander him, nor abuse him since the judge and the 
opposition lawyer will quickly limit such action. At the same time he can- 
not afford to permit the witness to persist in his public image of credible 
person. 

One way of maintaining the lawyer’s own public image of a man 
merely seeking the truth is to become obliquely inquisitorial. He can ask 
the witness to account for his presence, to indicate why he was in a posi- 
tion to know these facts. He may, if he is verbally facile, confuse the 
witness who is already under stress resulting from his being the object 
of a legal adversary. The lawyer as cross-examiner must, however, con- 
stantly create the impression that he is merely posing searching, relevant, 
and pertinent questions and that the witness is exhibiting confusion which 
was formerly masked by the adroit tactics of the other lawyer. Thus, the 
lawyer as an adversary must engage in exploitative relationship with the 
unfriendly witness in a cross-examination situation. But the exploitative 
aspects must be masked, because the jury, the judge, and members of 





the public may become antagonized if the exploitation is too obvious. 
Thus, the cross-examiner must exhibit a neutral affect, and convey the 
impression that he is objectively seeking the truth and that the witness 
is merely an object rather than a particular person under stress. In 
actuality he must balance this display with a heavy dosage of self-orienta- 
tion rather than orientation toward the witness. He must extend the 
scope of permissible questions and introduce diffuseness into limited 
specific issues. While preserving a neutral affect, he must convey a feeling 
of concern over the consequences of the witness’ responses for his client’s 
case. Finally he has to point up the particularistic element in his transitory 
relationship with the witness. The witness under cross-examination is 
made to feel that he personally is under fire, but never to the point where 
he can feel aggrieved and verbalize his feelings of being attacked. 


The Witness under Stress 


In our discussion above we have tried to indicate the consequences 
of being a friendly or unfriendly witness as defined by opposing lawyers. 
It should be emphasized that most witnesses probably do not define them- 
selves in this manner. Indeed they are usually concerned with maintain- 
ing their own equilibrium and controlling their latent feelings of anxiety. 

Several factors may be cited as contributing to the development of 
stress, apart from those which might be conceivably attributed to the 
personality structure of the witness per se. These are: 

1. The factor of experience. Most witnesses, unless they are old 
hands as expert witnesses, undergo some anxiety by being placed on 
public display. They may feel that they cannot adequately verbalize their 
contribution. They may lack confidence in their ability to describe pub- 
licly what they saw, or heard, or knew. Their feelings of anxiety may be 
reinforced by the mythos (which probably has some basis in fact) of the 
attorney who can make verbal mincemeat of ordinary people when he 
cross examines them. Such a belief will give rise to an easy acceptance of 
the possibility that the witness may inadvertently lie and, therefore, be 
a perjurer. One consequence of these beliefs, which arise mostly from lack 
of experience, is our second factor. 

2. The factor of involuntarism. Witnesses are usually not ready 
volunteers, and the tradition, in many sectors of our society, is that volun- 
tary participation may lead to trouble. As a result, when lawyers want 
witnesses, they often have a difficult task of persuading persons to become 
witnesses. Most people will hesitate to disrupt their routines and go out 
of their way to give information, to assist someone, or to reinforce an 
accusation when the event concerns them only indirectly. This is related 
to a larger problem in our American culture, namely the difficulty of 
obtaining spontaneous participation in group activity especially in such 
activities as voting. The fact that legally one is obligated to come forth 
and reveal when one knows of a crime or who committed it, or knows of 
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an unreported death, for example, or has seen an accident from its incep- 
tion to the end, seems, if anything, to underscore the resistance of many 
people to become witnesses voluntarily. 

3. The factor of apathy. Apathy, resistance to legal prescriptions, 
lack of experience, and consequent ambivalent attitudes towards trouble- 
some situations all conspire to reinforce the usual feelings of individuals 
that anything involving the law, especially when it involves the risk of 
being on public display, is best left alone. Apathy towards a potentially 
troublesome situation is one way to resolve the contradictory demands 
of our culture, which on the one hand prescribes assistance for those in 
need, and on the other prescribes caution in becoming entangled in the 
troubles of others. The other alternatives are volunteering of services and 
avoidance or evasion of services. Both of these modes of action require 
structuring of attitudes and an emotional investment. Typically, such effort 
and emotional support are lacking, and apathy prevails. 


The Expert Witness 


The expert witness faces a similar but, at the same time, different 
set of problems and attacks on his ego security than does the ordinary 
witness. With reference to lawyer-witness relationships, he is subject to 
much the same pitfalls that are encountered by any friendly or unfriendly 
witness. However, he has some further ego support derived from his self- 
image of occupational competence. As a physician, for example, he can 
display himself as a man of qualified special knowledge. The lawyer 
who defines the physician as an unfriendly witness can embarrass him, 
particularly if he can obtain contradictory testimony. In such situations a 
lawyer can cast doubt upon scientific testimony. This is especially true in 
criminal cases when psychiatric opinions clash and, in addition, contradict 
the legal concept of insanity. 

The adroit expert witness can often maintain his equilibrium even 
under the onslaught of a cross-examiner, because of strong ego security 
stemming from professional status and occupational competence. Many 
lawyers are wary of wandering into the cognitive preserves of another pro- 
fession. A usual tactic of a lawyer when interrogating a self-assured, 
unfriendly expert witness is to play the role of a poor ignorant layman 
who needs to have the abstruse complexities explained to him in simple, 
unadorned monosyllabic phrases. If the witness cannot do this he may 
create the impression that his statements are unimportant. If he accedes 
to the attorney's request for an easy explanation, he runs the risk of over- 
simplifying the problem, and thereby his statements may not only sound 
unimportant, but also distorted. Either way, the cross-examiner can stimu- 
late the witness to create an unfavorable impression before a jury. 


Formalism, Verbalism, and Insecurities 


The witness, as has been noted above, faces the problem of creating 
and maintaining a favorable public image as he responds to a lawyer’s 


26 








questions. In order to appear reliable and credible, he must be extremely 
assertive. If he hesitates or qualifies he can fall into a verbal trap. He 
has to maintain constantly an unshakable verbal position and reinforce 
this with an assertive affect. The expert witness may be able to accomp- 
lish this more easily, but even he may have to admit that there are varying 
opinions and that no profession is all knowing. The non-expert witness 
may find himself admitting that his certainty resulted from a set of infer- 
ences on his part which could be subject to a variety of interpretations. 
In either event, the witness may find himself at a loss for words and 
forced, despite his beliefs, to recant or to modify his testimony. 

Of course, there are witnesses who will go through this process of 
verbal mayhem and then reiterate their original contentions and thereby 
have the last word. While they may not be logical, their affirmations of 
belief have for juries a stronger hold than that exercised by unassailable 
logic, that is logic which is unassailable provided major assumptions are 
taken as given. 

Up to this point, we have been describing certain aspects of witness 
behavior in court situations without specifying some of the features of 
courtroom practice and doctrine which structure the stresses to which 
witnesses are subject. Two aspects are worth considering here, and these 
are: (1) the ceremonial aspects of legal procedure, and (2) the legal 
rules of evidence. 

The courtroom, its participants, and the procedures are traditional 
and formal. The witness, who is already under the strain of creating and 
maintaining a credible public image, may become cowed by the judge 
who sits high above the rest of the room, robed in black and psychologi- 
cally the master of all in the room. The judge is referred to by title, by 
honorific terms and occasionally speaks about his own rulings as those 
made by “the bench.” The judge is reified and treated as an impersonal 
symbol to be deferred to constantly by all participants. Whether the 
witness realizes it or not, this ceremonial atmosphere and the absolute 
power of the judge, who is required by law and tradition to behave im- 
partially, are highly protective for the witness. 

The judge cannot permit the witness to be abused, and many judges 
permit witnesses to have their say and limit obstructionist tactics by a 
cross examiner. Judges are careful to tone down any inquisitorial ten- 
dencies, and they try to preserve the accusatory element in trial situations 
which is basic to our Anglo-Saxon derived system of proof. This is not 
necessarily because judges are paragons, but rather because they are also 
on public display. They must maintain order, give no cause for mistrials, 
and minimize the chances of reversals of their decisions by appellate 
courts. In addition, all judges are lawyers, and in criminal courts par- 
ticularly they use the legal rules of evidence as a yardstick of proof. 

These legal rules of evidence ostensibly protect all trial participants 
by limiting the kinds of admissible testimony in a trial. Rules of evidence 
shield the fact finders and decision makers, i.e., judge, jury, opposing 
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counsels, from the effects of responding to their internalized stereotypes 
and prejudices. These rules of evidence also protect the witness from 
entrapping himself into a situation which might, in extreme instances, 
result in perjury. 

With reference to the protection of the accused, hearsay testimony 
is not usually admissible. In reality, such testimony can leak out, and the 
judge instructs the jury to ignore such testimony and orders it stricken 
from the record. Whether or not this is very effective is debatable, but the 
intentions of the rules are to posit standards of testimonial competence 
which protect the court, jurors, and parties defendant from the conse- 
quences of prejudicial psychological cues. 

With reference to the protection of the witness, there is an ambiguous 
situation here. If hearsay testimony is excluded, or rather if the witness 
is forced by the verbal manipulations of a cross-examiner to recant or 
significantly modify his views, the witness may feel resentful and frus- 
trated in that he has not made his contribution after he has gone to the 
trouble of volunteering his service. On the other hand, to balance 
against such enhancement of feelings of resentment, the witness is legally 
on safer ground. Legally, he has not perjured himself, although covert 
perjury of a witness is a difficult thing to prove. At the same time, the 
witness may have blurted out his inadmissible testimony, the judge has 
instructed the jury to ignore it thereby possibly underscoring it, and the 
lawyer as examiner may find himself professionally embarrassed for allow- 
ing such a situation to arise. 

The rules of evidence are, however, an omnipresent condition and 
have to be considered and evaluated in any exploration of the social 
psychology of witness behavior in our American court system. While these 
legal procedural rules may frustrate the witness, they protect the rights 
of the participants and indeed may function to protect the witness from 
future legal sanctions. 


Concluding Remarks 


In our court system, it would appear that stressful witness behavior 
results from an interaction of the personal insecurities that the witness 
brings to the situation and those components of the courtroom situation 
which function to aggravate these personal insecurities. Ceremony, legal 
roles and their associated social relationships, public display of private 
inadequacies, the apparent inflexibility of the rules of evidence seemingly 
designed to frustrate the witness and limit his contribution, the domina- 
tion of the proceedings by the lawyers, and that shadowy figure, the 
judge—all may be perceived by the witness as factors which stimulate 
and reinforce feelings of insecurity and emotional discomfort. 

On another level there is the ideology of resistance to volunteering 
one’s service in situations which do not affect oneself. A witness hesitates 
to place himself into a situation defined in advance as a troublesome and 
time-consuming one. Apathy, especially political apathy toward direct 
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participation in legal and political affairs, has a bearing here. The Amer- 
ican culture has some ambivalent normative prescriptions, one of which 
is to help the fellow in trouble, and another is to avoid becoming en- 
tangled in another person’s woes. We tend to resolve this apparent con- 
tradiction by delegating our imperative of participation to a proxy or 
surrogate, who can then be blamed if anything goes wrong, but is only 
given credit grudgingly if all is well after legal action. 

Thus, we resist becoming witnesses in courtrooms; we often try to 
avoid being members of jury panels; we rarely take an interest in knowing 
which judge we have elected and which ones are appointed; our voting, 
especially in local elections, is spotty; and we delegate our participation 
in legal affairs to the legal profession and their subsidiaries. 

Given such a state of affairs, it is amazing that there is any efficiency 
in the dispensation of justice. However, most individuals rarely worry 
about these matters until they are forced to experience them. Then the 
cultural contradictions, the forbidding aspects of the social situation of 
courtroom action, the lack of clear-cut expectations for the witness in a 
lawyer-witness relationship, ail conspire to bring forth intrapersonal ten- 
sions and stressful behavior. Actually, most witnesses probably internalize 
such tension provoking factors into their attitudinal structure, and after 
the experience of being a witness can, in retrospect, realize that the ordeal 
was not so terrible. Indeed, if there is ever another chance, the witness 
will know how to handle the next attorney with more dispatch. 

Legal safeguards abound in the courtroom and under our demo- 
cratic system are necessary and important. However, these same protective 
devices can and do contribute to stress producing situations. This is not 
surprising since all social rules in their application have unanticipated 
consequences, and in this instance the unanticipated consequence of legal 
safeguards is a reinforcement of insecurities and anxieties already present. 
Thus, all factors producing stress behavior are always present in witnesses 
and the problem is one of degree rather than of kind. Thus, within a 
court setting, stressful behavior of witnesses has to be redefined as a 
behavioral problem which is normal and expected in the present court 
system, rather than as an anomaly. Given the anxiety stimulating features 
of the necessary legal safeguards of American court practices, the study 
of the witness who is not under stress as a result of his contacts with court- 
room procedure is as important for the comprehension of witness behavior 
under stress as is the direct study of stress behavior. 








The Practitioner Speaks: Witness Performance 


as Seen by a Trial Attorney 


Harris B. Steinberg 


At the very core of the English common-law system of jurisprudence, 
from which, of course, the American system derives, is the concept that 
the truth is best discerned when two adversaries, each frankly and com- 
pletely devoted only to his own cause, and completely hostile to his op- 
ponent’s, have at each other with might and main. A trial, said Jeremy 
Bentham, partakes of the nature of a private war. 

Although we have long since done away with the ordeal by battle, 
where the conflict was truly physical, so far as witnesses are concerned, 
the modern substitutes permitted in the courts often approach an ordeal 
no less harrowing. 

But, lest I be understood as condemning all stress on witnesses, I 
hasten to point out that certain stress factors are necessary and proper, 
and have evolved from the necessities of the situation. 

First and foremost of the stresses on witnesses in by-gone days, was 
the awfulness of the oath they took to tell the truth, at peril of their 
immortal souls. Oath-compurgators, in English law, could free one 
accused of felony merely by their sworn opinions that the defendant 
could not be guilty, because it was felt that God would punish a perjurer. 
Today, alas, no one seriously considers the oath a real stress factor on the 
average witness, and we have had to devise more mundane aids for com- 
pelling witnesses to tell the truth. One such is the fear of prosecution 
for perjury. But even such prosecutions are rarely availed of, and even 
more rarely are they successful. Every day, in every court, judges and 
jurors listen to diametrically opposed sworn versions of particular events, 
yet the losing side walks way with no fear of jail for the lies it has appar- 
ently told. 

The chief reliance of our system for divining the truth is in cross- 
examination. On direct examination, the friendly lawyer leads his friendly 
and cooperative client, or his witness, over the portions of his tale which 
help to establish the cause they espouse. But when the direct examination 
is Over, Cross-examination by the opposed, or hostile lawyer, begins. Here 
stress plays an important, and a legitimate part; sometimes, unfortunately, 
it also degenerates into deplorable and improper aspects. 

The scope of cross-examination is largely in the trial judge’s discre- 
tion. As the abilities and personalities of judges vary, so does the exercise 
of their discretion. Some are noble, forbearing, and courteous: others are 
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suspicious, tyrannical, or sadistic. A witness testifying in a court presided 
over by one sort of judge may have a pleasant, relaxed experience, while 
the same trial before another man may be productive of heartaches, tears, 
blood pounding through the veins, and fainting spells. 

When a witness is cross-examined as to the real issues in the case, and 
the astute, well-prepared cross-examiner succeeds in exposing inconsis- 
tencies, contradictions, variances from documentary proof, and other 
indicia that the glib direct examination was false, no one should complain 
that stress has occurred to upset the deliberately lying witness. Similarly, 
where a witness, on cross-examination, is revealed to have erred in his 
direct examination, even though innocently enough, and not from felon- 
ious intent, stress will also occur, but not to the same degree. Sneering, 
bullying, shouting, and impolite trial tactics by the cross-examiner can be 
curbed by the judge, if he is so inclined, and will, in any event, be 
eschewed by the able and honorable trial lawyer, purely for pragmatic 
reasons, if for no other. Jurors do not like bullies. Such tactics, of course, 
in cross-examining the liar or the innocently mistaken witness add to the 
stress naturally inherent in the public exposure of the witness’s lies or 
errors. 

But far more productive of stress in a witness than cross-examination 
testing the truthfulness of his direct examination, is the cross-examination 
permitted on so-called “collateral” matters. Thus, it is said that every 
witness’s credibility is placed in issue when he takes the stand, and he 
may be cross-examined as to any criminal, immoral, or vicious act he 


has ever committed, so that the jury can see him in his “true guise,” with 
the hypocritical mask of virtue stripped away. The theory is that, if a 
man testifies that he witnessed an accident and that a driver ran his car 
through a red light, over a helpless pedestrian, the driver’s lawyer can 


try to cross-examine the witness as to his previous bad conduct, to 
show the jury how unworthy of belief the witness is, and how un- 
likely it is that such a man would tell the truth about the issue in the 
case on trial. Picture the plight, say of a practicing homosexual, who has 
the ill-fortune to be present at the scene of an accident, and who truth- 
fully describes what he saw, on direct examination, and who is then 
battered on cross-examination with questions designed to make it clear 
to the jury—and the spectators, and the press—that the witness is a 
pervert and a sodomite. If he admits his regrettable predilection, and his 
libidinous acts in pursuance thereof, he is ruined. If he denies it, and 
it can be proved, he is a perjurer, subject to prosecution. If he claims his 
constitutional privilege against self-incrimination, he has admitted the 
fact, for all practical purposes. Such unfortunate situations often occur, 
and they are understandably one of the chief reasons why many people 
dread being called as witnesses in the trial of other people’s cases. Let a 
pedestrian be hit by a car at the busiest cross-roads of New York City, 
and the vicinity will become denuded, as if by magic, of any witnesses! 
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The curious will throng around, but wher. the policeman starts looking 
for the names and addresses of witnesses, he will rarely find anyone who 
will admit having seen the event. 

Other factors producing stress in a witness are often present in 
degrees varying with the individual reaction to certain stimuli. 

For instance, in the case of a man who is suing for a great deal of 
money, one can easily understand why he is under stress when he testifies 
in support of his claim. His hopes of wealth may be realized, or dashed, 
depending upon how twelve strangers react to his story, his face, his tone 
of voice, his mannerisms and all the little intangibles which make up an 
impression of a stranger. Similarly, the man who is being sued suffers 
similar anguish. This stress may, of course, vary with the amount involved, 
and the wealth of the individual. 

But however great the stress of contemplating large sums of money 
entering or leaving one’s pockets, imagine how immeasurably greater is 
the stress in a criminal case. The prisoner himself, or his friends or rela- 
tives, or the victim of a rape or assault, or her friends and relatives, called 
to testify, have visions of jail, disgrace, revenge, or other powerful emo- 
tions working upon them. And most awful of all, of course, is the capital 
case, where the prize for which one testifies is life or death. 

As our society continues to set increasing store on position, prestige, 
and power, as opposed to mere possession of money, so does a threat to 
that position or prestige increasingly become a stress factor. When a busi- 
nessman witness is put in a position where his testimony reveals unethical 
practices, income tax evasion, or even bad judgment or a shaky financial 
position, he is squeezed in a very stressful vise. As a rule, businessmen are, 
accordingly, easy to convince of the desirability of settling litigation, in 
order to avoid the possibility of such threats to their standing in the busi- 
ness community. 

Prestige in the larger community—social, as well as business—is 
equally important, and threats to that prestige by linking witnesses to 
Communist or other unpopular organizations or causes is consequently 
stress-producing in the highest degree. Particularly is this so in the case 
of so-called intellectuals who make their living in a world subject to the 
fateful decisions of trustees or administrators who come from outside the 
intellectual sphere. Thus, a college professor testifying in a Congressional 
inquiry as to his loyalty, knowing that his job depends upon the decision 
of a businessman board of trustees, not wholly sympathetic to the intel- 
lectual attitudes and standards of such a professor, would be subject to 
intense stress when giving his testimony. 

Again, a stress factor is undoubtedly present due to unfamiliarity 
with courtroom procedure and legal mumbo-jumbo. This will, of course, 
vary with the witness’ self-assurance, experience, education, and familiar- 
ity with the language. Humble, illiterate, foreign-born people with a poor 
grasp of English, conscious of their clothes and their accents, often find that 
testifying is a grim experience, unless they receive sympathetic handling 
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from their interrogators. Similarly, even a better-educated person with 
considerable assurance, can well become confused by the lawyer’s habit 
of saying “demised premises” when he means the “leased apartment,” 
“subsequently” when he means “afterwards,” and interlarding his speech 
with pompous Latin phrases. It is amusing to watch the witness some- 
times ape the lawyer in this respect. A witness whose ordinary speech may 
be salty and direct, though ungrammatical, will put on his Sunday-go-to- 
meeting language, and state that he “left the premises and proceeded 
on Lexington Avenue in a northeasterly direction,’ when he means that 
he “went across the street from his house.” One ventures to think that 
speaking gobbledygook is not an exclusive prerogative of either the lawyer 
or the social scientist, but that it could well be dispensed with by both. 

In sum, then, there are numerous situations where the witness at a 
trial, civil or criminal, or in other types of proceedings, is subjected to 
various degrees of stress, depending on the witness’ own makeup, and the 
force of the outside impact on him. Some of these stress factors are unde- 
sirable and can be eliminated by the alert and high-minded administra- 
tion of justice by lawyers, judges, and presiding officials. Others are 
unavoidable and, indeed, desirable, and constitute the raison d’étre of 
our judicial system. Even there, however, the stress factors can be held 
within proper limits by the type of gentlemanly conduct which is the 
desideratum of legal ethics committees, but which is, regrettably, too 
often honored in the breach by both bench and bar. 

How this stress operates, what it does to the ductless glands, the 


mucous secretions, the memory and the speech mechanisms, we lawyers 
leave to the doctors and social scientists to tell us. 





The Practitioner Speaks: Witness Performance 


as Viewed by a United States Attorney 


Paul W. Williams 


Although trial by oath and trial by battle were abolished centuries 
ago, the average witness in a criminal case would probably classify our 
system as trial by ordeal. For although we consider our system of adminis- 
trative criminal justice the most enlightened in the world, the proceedings 
remain adversary in nature. The weapons have changed and the arena 
has shifted to the courtroom but the sense of tension, of impending battle 
inevitably suffuses the witness. No witness, if he has any important testi- 
mony to relate, no matter how neutral he conceives himself to be, is 
immune from the feeling of participation as a combatant in this battle. 

The dramatic revelations of fact, the retractions and the breakdowns 
of witnesses occur, not in the courtroom as the dramas of television and 
the movies would make it appear, but in the lawyer’s office. 

The job of the prosecutor is to learn the facts before the accused is 
brought to trial and to organize and prepare the case so that a coherent 
picture will be presented to the jury. To this end discussions and confer- 
ences with witnesses for days, weeks, and even months are required before 
the actual trial. It is during that period that the prosecutor must detect 
the conscious or unconscious biases of his witnesses. 

The District Attorney must analyze the emotional and moral weak- 
nesses of those persons unwilling to make full disclosure in an effort to 
determine the nature of the appeal that will induce them to come for- 
ward. 

When the time arrives for the witness to testify, he has already 
committed himself either in writing or otherwise to a record of what 
his testimony will be. I believe that the course of procedure in the court- 
room tends to harden the witness in his version of the facts and constrict 
him to the testimony he has previously indicated would be his. If the 
witness comes to court resolved to tell a false story, the falsity is rarely, 
if ever, developed through an open admission obtained from the witness 
on cross-examination; it is demonstrated by direct contradiction and 
conflicting circumstances related in the testimony of others. 

Consider the position of the average witness as he enters the court- 
room. First, he sees the judge sitting on the dais in solemn black robes; 
then comes the formal administration of the oath; finally, as he sits in 
the witness chair, twelve pairs of eyes—the jurors’-—focus on him. Directly 
in front of him is the defendant, the man whom he must necessarily 
“involve” in a crime. 





Questioning commences with direct examination by the attorney 
calling the witness. The layman witness does not, of course, express him- 
self with the precision of the trained lawyer; he does not refine and clarify 
his statements and yet, above all, he does not wish to appear the fool 
to the jury and, still more, he wishes to appear neutral; he is not trying 
to “involve” the defendant in the crime. 

Cross-examination follows. Usually no more than five minutes of it 
are required before the witness realizes he is in a battle, for the typical 
cross-examiner seeks to discredit the witness by every means at his disposal. 
The witness is dismayed when he realizes that he is required to respond 
to questions with a yes or no answer. As the lawyer proceeds to exploit 
any ambiguities in the direct testimony, the fear of being made to play 
the fool involuntarily is aroused. As the lawyer invades the witness’ per- 
sonal privacy, the drive for self-preservation may overcome the witness. 

It becomes increasingly apparent to the witness that he cannot 
remain neutral and that he must defend himself by choosing sides. That 
side is almost always the side that called him to testify. 

While in the lawyer's office his recollection may have been dim, his 
uncertainties many; on cross-examination he becomes absolutely sure of 
what happened. The witness who has muted his testimony out of 
reluctance to “involve” himself and others lays aside his discretion and 
becomes a partisan. 

I remember a criminal case involving the payment of bribes to 
government officials to fix tax cases. One woman, a taxpayer whose 
testimony was important to the Government, insisted for months in con- 
ferences before trial that the payments she had made were to obtain 
the services of unknown lawyers in Washington. Her testimony would go 
no further than what could already be shown through documents and 
other proof. She wanted to be “involved” as little as possible. 

After a day and a half of grueling. cross-examination, she could 
stand the innuendos and shouts no longer. At the first opportunity she 
announced that the money she had paid was a bribe. The Government 
had been unable to develop this information from her after months of 
intensive pre-trial conferences. The defense did it for us. 

In the same case during a particularly vicious cross-examination a 
witness related an attempted bribe that he had not mentioned in pre-trial 
conferences and that, in fact, he had denied could have taken place. 
Independent verification of the incident was obtained and the whole 
complexion of the case changed. 


Courtroom formalities thus tend to confirm the witness in his pre- 
stated recital while cross-examination and the adversative atmosphere of 


a trial frequently convert the non-combatant observer into an active 
antagonist. The stiff formality of the courtroom can be mitigated—indeed, 
every lawyer is cognizant of the difference to the witness that a small 
hearing room, a seat at a table and a business suit instead of robes on 
the judge often makes. But most criminal defense lawyers would probably 
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be unwilling to dispense with formalities on the grounds that the more 
solemn the occasion the greater the advantage the defendant has with 
the jury. 

The effect caused by some cross-examinations can be averted. The 
trial judge has it within his power to act to protect witnesses from abusive 
cross-examination. Through his intervention he can impress upon the 
witness that, no matter how much zealous lawyers may do battle, he and 
the jury are interested in ascertaining the truth and in doing justice. 
The prosecutor’s obligation is to present his evidence dispassionately. De- 
fense counsel must realize that ridiculing of witnesses and _histrionics 
advance their cause not at all; an evident search for the facts is much 
more likely to sway the jury. Given our adversary system of litigation, 
which I believe, in balance, safeguards the rights of the accused more 
than any other, the solution lies in the enlightened and emphatic inter- 
vention of the trial judge who insists that ardent counsel clarify rather 
than confuse. 





The Practitioner Speaks: Witness Performance 


as Viewed by a Former Witness before 


Legislative Committees 


Corliss Lamont 


I have appeared twice as a subpoenaed witness before Congressional 
investigating committees. In 1946 the House Committee on Un-American 
Activities questioned me as Chairman of the National Council of Ameri- 
can-Soviet Friendship; and in 1953 the Senate Permanent Subcommittee 
on Investigations (McCarthy Committee) questioned me because a U.S. 
Army pamphlet listed my book, The Peoples of the Soviet Union, in its 
bibliography. 

In both cases I became convinced that the committee concerned was 
not primarily interested in eliciting information for legislative purposes, 
but rather aimed to trap me into some remark or slip of memory that 
would look bad or sinister in the newspapers and that might expose me 
to a perjury indictment. Both committees also clearly attempted to intimi- 
date me. The natural consequence was that early at each hearing I de- 
cided that it would be the better part of discretion to make my answers 
very brief and to give as little information as possible. 

When I testified before the Un-American Activities Committee, 
their ire was primarily roused by the fact that I refused to comply with 
one of the demands in their subpoena—to turn over to them all the 
National Council’s private records. Representative John E. Rankin of 
Mississippi, who looked like a shaggy, mean little lion, kept shouting at 
me in a voice so loud as nearly to deafen everyone in the small hearing 
chamber. At one point he asked me the loaded question: “What do you 
think of the wholesale rape carried on by the Red Army in Eastern 
Europe?” At another point he threatened to have me immediately cited 
for contempt of Congress for arguing that the American governmental 
system is based on a three-way separation of powers and that therefore 
the Executive and Judicial branches of the Federal Government possess 
functions that cannot constitutionally be taken over by Congress. 

In 1953 I was again summoned, this time by the McCarthy Com- 
mittee. Plainly showing that its purpose was to catch me off guard, it 
served its subpoena about noon on a Tuesday, ordering me to testify at 
2:30 P.M. the next day. This gave me a little over 26 hours to prepare 
for the ordeal, whereas a witness should be given at least three or four 
days between the serving of the subpoena and his appearance at a Con- 
gressional hearing. Senator McCarthy already had in his possession all 
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the information about me that he wanted; his purpose was to “get” me 
in some way. Obviously he thought that hasty preparation on my part, 
and perhaps a worried, sleepless night, would play into his hands. 

Actually, I did feel very hard pressed in getting ready for the hearing. 
At first I thought of going through many files and clippings in my office 
to remind myself of facts about which the Grand Inquisitor might ques- 
tion me. But I had practically no opportunity to refresh my memory; 
almost all the available time I spent in three long conferences with my 
counsel, Philip Wittenberg. We decided that I would not resort to the 
Fifth Amendment, but that I would stand on the First Amendment in 
refusing to answer questions dealing with my political and religious 
beliefs, my personal and private affairs, and my organizational activities. 
We also went over a number of questions which we thought McCarthy 
might ask me. 

At the very outset of the hearing Senator McCarthy bore down on 
me hard, seeking to make me more nervous than I was and hoping to 
open the way for a blunder on my part. When I said that I wished to 
affirm instead of swearing in the name of God, McCarthy demanded that 
I tell him my reasons. I replied that this was not necessary under the U.S. 
Constitution. Chairman McCarthy kept insisting that I give him reasons 
and ordered me five or six times to stand up and be sworn. I was bobbing 
up and down like a cork on a stormy sea, but refused each time to tell 
why I preferred to affirm. It had become an endurance contest when 
finally McCarthy let the matter drop. 

Ever since the harrowing prosecution of Professor Owen Lattimore, 
who was indicted for perjury after testifying before a Congressional 
committee, every witness at a Congressional hearing has been afraid of 
becoming involved in perjury charges. This danger was very much on my 
mind. My suspicions were redoubled when I suddenly saw leering in a 
far corner of the hearing room the loquacious professional informer, Louis 
Budenz, who had previously sworn that I was a member of the Com- 
munist Party. I feel certain that Senator McCarthy had brought Budenz 
to the hearing for the purpose of intimidating me. Although this was an 
executive session of the committee and therefore supposed to be entirely 
private, there were present about a dozen other anonymous spectators, 
none of whom I recognized. The total effect of seeing Budenz and the 
others was naturally the opposite of reassuring to me. 

Nonetheless, in my opening statement challenging the authority of 
the McCarthy Committee to question me, I volunteered the information 
that I was not and never had been a member of the Communist Party. 
The possible unhappy consequences of stating this truth worried me and 
my friends for a long time. 


To summarize the situation as I see it, I believe that the present 
bludgeoning tactics of certain Congressional committees lead most wit- 
nesses, out of sheer self-protection as well as civil liberties principles, to 
give as little information as possible. The committees then call such wit- 
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nesses “uncooperative” and try—usually successfully—to get them dis- 
missed from their jobs. The cure for this evil is for legislative committees 
in general to stop usurping the functions of the Justice Department in 
prosecuting and “exposing” individuals, and the function of the Judiciary 
in holding trials of them. When such committees learn, or are forced, to 
abide by the Bill of Rights and the Constitution, they will carry out far 
more efficiently their proper role of obtaining data useful for legislative 


purposes. 





Instrumental, Chemical, and Psychological Aids 


in the Interrogation of Witnesses 


Joseph F. Kubis 


The primary requirement of testimony is that it conform to fact. 
But the complexity of even ordinary events and the intrinsic limitations 
of the human organism make this an ideal often difficult to attain. Even 
when the elements of a case are few and simple, sincere witnesses are 
known to disagree. This is understandable because observation is selective. 
In large part it is dependent upon the condition of the observer and upon 
his inner motivations. 

It is precisely these inner motivations that can become an annoying 
complication in testimony. A witness’ report may be given with seeming 
sincerity and yet appear suspiciously at variance with the facts. This is 
interpreted in various ways: deliberate deception, honest mistake, uncon- 
scious defense (or aggression), natural (or unnatural) forgetfulness. To 
determine the veracity and validity of baffling and conflicting testimony 
the lawyer can marshal new evidence, he can introduce new witnesses, 
or he can cross-examine. When; ordinary procedures fail to resolve the 
doubt, the lawyer often seeks the help of experts. In general, the experts 
of presumed competence in this problem are psychiatrists and so-called 
“lie-detector” operators. : 

It is the purpose of this article to discuss several aspects of the prob- 
lem of puzzling testimony. First to be discussed are a number of situations 
involving human testimony where the lawyer most likely would benefit 
from outside expert opinion. Then will be presented three techniques of 
alleged value in meeting the problem of questionable testimony. These 
are: lie detection, barbiturates or “truth serums,” and hypnosis. Finally 
these will be evaluated and a specific delimitation of their use indicated. 

The emphasis is not upon the deliberate liar. It is hoped to clarify the 
problem of the witness who intends to testify truthfully but whose state- 
ments are open to question. For the purpose of this discussion a witness 
is one who has observed an event or one who has actively participated in 
an event he may be asked to describe. 


Puzzling Situations 


These are instances of apparently sincere human testimony which 
the lawyer finds difficult to believe. 

1. Circumstantial Evidence. Here the person denies any complicity 
whatever in a possibly criminal situation to which there is no witness but 
himself. Consider the case of a man in whose home was found a woman 
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who had been dead for several weeks. He explained that she died a 
natural death in a room upstairs, but he was afraid to report this to the 
police. The condition of the body made it impossible to establish with 
certainty that she died of natural causes. 

2. Loss of Memory. With no apparent organic pathology the defend- 
ant claims that he doesn’t remember what happened at the time a crime 
occurred and in which he apparently was involved. Such loss of memory 
is usually attributed to shock, emotion, alcohol, or exhaustion. 

3. Non-diagnosable Illness. In many accident cases, illness or bodily 
complaints develop with no apparent organic foundation. Often the 
complainant is one who stands to benefit by his illness either from insur- 
ance or from private damage suits. Granting that malingering may occur, 
there are undoubtedly a number of earnest and honest witnesses whose 
medical examinations indicate no structural damage or malfunction. 


Witnesses of Doubtful Reliability 


In its attempt to assure the integrity of testimony, the law frowns 
upon the use of witnesses who may prove unreliable because of diseased 
mind, brain damage, or questionable intent. Often such a witness is diffi- 
cult to identify. To the untrained observer he may appear neither patho- 
logical nor disturbed. Furthermore, he may make a favorable impression 
upon the jury under ordinary questioning. 

Davidson’s excellent article describes a number of such witnesses 
and indicates how the psychiatrist may help the lawyer expose their 
inadequacies by skillful interrogation (5). 


The major clinical conditions affecting testimonial capacity are the psy- 
choses, mental deficiency, drug addiction, alcoholism, personality disorders, 
certain organic involvements of the brain, and sometimes certain forms of 
psychoneurosis. (5, p. 482) 


In most of these disorders there is a defect in observation, memory, or 
both. Several involve inadequate comprehension or expression. Some 
exemplify emotional distortions of reality due to inner needs, tensions, 
and drives. These witnesses may appear truly sincere. With the possible 
exception of the psychopath, they may even believe what they are saying. 

But the pathological witness is not the only one whose testimony may 
be open to question. Karpman asserts that: 


. . . however it may be disguised by the thin veneer of social conventions, 
lying permeates our daily life, personal and social. . . . Our life is filled with 
lies and deceptions; and the line dividing this from anti-social and criminal 
reactions is often a very thin one. . . . Like other forms of human behavior 
lying is not entirely conscious, and deliberate. In its more overt form, it has 
all the earmarks of a neurotic symptom... . (13, p. 23) 


This concept of lying is much broader than the conventional one, includ- 
ing as it does all types of deception, distortion, evasion, exaggeration, 
whether consciously or unconsciously determined. Karpman’s position 
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that deceptive behavior is part and parcel of living might imply that the 
human witness is rarely trustworthy when matters of comfort, security, 
and self-interest are involved. 

There are, then, large numbers of people whose reliability as wit- 
nesses might be questioned by the courts. Davidson implies that a substan- 
tial number of neurotics might be disqualified. Chronic alcoholics are a 
sizable group, constituting approximately eight per cent of the population. 
The appreciable numbers of penal institutions point up the existence of 
large numbers of psychopaths. Our aging population will inevitably 
increase the incidence of serious senile reactions. In addition, there are 
rehabilitated criminals, discharged mental patients, and draft rejectees. 
How much reservation should we have with respect to their testimony? 

That he may be does not imply that an individual will be an unreli- 
able witness. Furthermore, just as no witness is perfectly accurate and 
reliable, no witness is completely unreliable at all times. If, as may happen, 
the testimony of a so-called unreliable witness is the only available 
account, should not an effort be made to determine the reliability of this 
particular bit of testimony with regard to the specific circumstances of 
the case? 

From a scientific point of view, the focus of inquiry should be the 
conditions under which reliable testimony can be elicited from individuals 
who may be deemed legally unreliable. A witness unreliable in one respect 
may be reliable in another. Furthermore, under other than ordinary inter- 
rogation, an otherwise unreliable witness may possibly yield information 
that is valid, or information that may lead to reliable evidence. 

The several procedures to be described can be used to evaluate 
specific bits of information even though these may be given by a so-called 
unreliable witness. These techniques, it may be observed, are also used 
to unravel puzzling testimony (possibly unreliable) when given by an 
earnest and seemingly honest person. 


Lie Detection Procedure 

Some Relevant Facts. Lie detection procedures are essentially devices 
which measure some physical or physiological concomitant of an emo- 
tional reaction. This reaction is presumably associated with the specific 
incidents the individual is questioned about. It is a basic assumption of 
the lie-detector that the person’s conscious attempts to lie are accom- 
panied by reactions that can be distinguished from those he gives when 
he is telling the truth. Deception, or truth-telling is an inference the 
examiner makes after evaluating the instrumental charts. Strictly speak- 
ing, the term “lie-detector” belongs to the examiner and not to the 
instrument. 

Among the many expressions of emotional reaction, the most fre- 
quently used for lie detection purposes are changes in blood-pressure (15), 
respiration (15), and the psychogalvanic response (23). Different types 
of instruments are available to measure these changes. The instruments 
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carry different trade names, such as polygraph, deceptograph, pathometer. 
There is, then, no lie-detector but many detection devices. However, 
where it may be convenient to simplify discussion the generic term, lie- 
detector, will be used. 

The success of any lie detection device stems from the interrogation 
procedure. Questions of at least two types are used: those having specific 
relevance to the crime or issue in question; and those having no relation 
at all to the case. The reactions to these two sets of questions form the 
basis for deciding whether the person is lying or telling the truth. To 
minimize errors of interpretation, control questions are being increasingly 
used and new control devices are being installed in some instruments. 

Lie detection procedures usually demand that the subject be con- 
scious, mentally alert, and emotionally responsive. However, a lie detec- 
tion device has been used with hypnotized and drugged suspects (14). 

Although it is difficult to interpret the reported figures (4), no self- 
respecting lie detection device advertises less than 95 per cent accuracy. 
This, of course, presumes expert operation. 

Lie detection devices have been used extensively in criminal and 
civil cases, usually on a pre-trial basis. There is no general legal recog- 
nition of lie detection procedures as valid sources of legal evidence. There 
are, however, several instances of acceptance in lower courts (12). 

Possible Use with Sincere Witnesses. Lie detection devices have been 
used to exonerate innocent suspects more ‘often than to identify guilty 
ones. As for witnesses with pathology, the lie detection device can be used 
at least to establish whether the person really believes what he is saying. 
In some cases such as alcoholism, brain-injury, and incomplete amnesia, 
the patient may not be too certain of his response even though he may 
have to give a “Yes” or “No” answer. The confusion in the minds of these 
witnesses would picture itself as a “doubtful” type of response on the lie 
detection chart. These reactions are not as intense nor as consistent as 
the lying responses; neither are they similar to the truthful ones. 

Some writers are disinclined to believe that neurotic witnesses are 
completely unaware of their deceptions and rationalizations (13). To the 
extent that this may be true, the lie detection procedure would probably 
obtain reactions that would reflect doubt in the mind of the neurotic. 
But if the allegations of the patient are truly determined by unconscious 
motives, the lie-detector would most likely indicate that the person con- 
sciously believes what he is saying. A similar line of reasoning holds for 
the imprisoned criminal who either develops psychotic defenses as to his 
participation in the crime or so deludes himself that ultimately he believes 
that he is innocent (7 

In these cases the lie-detector could evaluate the specific testimony 
of witnesses who might be considered unreliable in one sense or another. 
Even with psychotic patients it has been found that psychogalvanic reac- 
tivity could be evaluated in direct proportion as they become more com- 
municative and responsive to the demands of reality (9). 
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Critical Evaluation. Lie detection procedures are of definite value for 
the sincere witness whose testimony may appear dubious and who has no 
substantiating evidence. In amnesias the lie-dector can be used at least 
to verify whether the witness believes his own statements (which may or 
may not be congruent with fact). The same would hold for those indi- 
viduals (e.g. psychotics, some neurotics) whose dubious assertions are 
presumably due to unknown or unconscious influences. 

To obtain valid results with lie detection devices, expert operators 
are required. Unfortunately there are very few experts. There is no 
standardization of instrument, procedure, or training program. A more 
serious defect is the inadequacy of basic research on the critical phases 
of lie detection: instrumentation, methodology, and deception indices. 
Whatever research is done is sporadic and woefully lacking in scientific 
control. In particular, no well controlled research has been reported on 
criminal groups, the very area where such instruments have widest use. 

Unless a program of basic research is begun and unless unqualified 
practitioners are eliminated, this potentially powerful technique will fall 
into disrepute. 


Interrogation with Drugs—Narcoanalysis 


Some Relevant Facts. It has long been known that narcotic drugs 
diminish the self-protective inhibitions of many patients. Under slight 
sedation, such individuals feel impelled to talk and often reveal personal 
matters they would otherwise conceal. Alcohol has this effect upon some 
people. 

Aside from its proven value in medicine, scopolamine was one of the 
first drugs to be recommended for use in criminal investigations (11). 
More recently, the barbiturate, sodium amytal (also sodium pentothal) 
has been suggested for a similar role because of its uncovering or releasing 
powers. The dramatic confessions obtained with the use of these drugs 
have given them the popular but inaccurate,designation of “truth-serums.” 
It is no wonder that the sensational self-accusations publicized in trials 
in the totalitarian states have aroused speculation as to the use of similar 
drugs. 

Barbiturates, such as sodium amytal, are injected into the vein very 
slowly so as to produce slight sedation and relaxation. An attempt is 
made to maintain communication with the patient for as long a period as 
possible. The depth of narcosis increases with dosage and narcotic sleep 
may be achieved. As the effects of the drug begin to wear off, communi- 
cation is again possible. In most narcoanalytic sessions, however, light 
dosages are preferred. Even light dosages produce an amnesia for the 
period of narcosis (10). 

These are hypnotic drugs and render the patient highly suggestible. 
Consequently, more than ordinary caution is required for the phrasing 
of the questions and for the manner in which they are asked. Otherwise 
the “facts” elicited may only reflect the suggestions of the interrogator. 
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Narcoanalysis is essentially diagnostic and therapeutic. It has been 
used to gain access to patients who have been uncommunicable for a 
long period of time. It has helped in uncovering either repressed or lost 
memories. Since the released material is difficult to interpret without the 
case-history, personality structure, and deep motivations of the patient 
as a reference base, the technique attains maximal value only in the hands 
of a skilled psychiatrist. 

Much that is revealed under the influence of the barbiturates is not 
necessarily true or relevant. Phantasy and wishful thinking often con- 
taminate the narcoanalytic interview to such an extent that it is difficult 
to differentiate fact from fancy (8, 18, 22). 

Possible Use in Examining Witnesses. Narcoanalysis can be used with 
almost any type of witness, healthy or pathological, reliable or unreliable 
(10). With a sincere and cooperative witness, forgotten or repressed facts 
are potentially retrievable under narcosis. Even where symptoms appear 
simulated or malingering is suspected, the drugs offer the physician an 
opportunity to observe behavior under circumstances that are not com- 
pletely under the control of the subject (17). With decrease in control 
and freeing of inhibition, ordinary waking defenses become vulnerable. 

In the criminal area, the drugs have been used to gain admissions of 
guilt or complicity (20, 21). But there are inherent dangers of error and 
formidable difficulties of interpretation. Ambiguity, confusion, fancy, and 
delusion limit the value of the drug interviews for legal testimony (8). 
From a psychiatric point of view, narcoanalysis has greater value as a pro- 
cedure for understanding the criminal, his motivations and unconscious 
trends (1). 

It has been the conviction of a number of investigators that the lying 
witness will continue to lie under narcosis. Experimental results suggest 
that normal individuals more than neurotics are capable of maintaining 
their lies under the influence of the drug (22). This experiment, however, 
is criticized on the ground that subjects can maintain their lies under 
slight sedation, but not under deep narcosis (21). 

There are additional reasons for questioning the value of “truth 
serums” in criminal work (18). The pronounced suggestibility of innocent 
suspects may lead to confession of crime never committed. Those who 
confess in the drug interview would most likely confess under normal 
conditions to a skillful interrogator. It is the criminal who stands to 
benefit from this technique. He may so contaminate the interview with 
conflicting information that the physician may become genuinely puzzled 
as to the validity of his story. And, the creation of a doubt as to his guilt 
is all in favor of the guilty. 

Critical Evaluation, This is as yet a relatively unexplored area of 
witness interrogation. Clinical observation is sparse and controlled experi- 
mentation insignificant. Associated with the use of these drugs are a 
number of serious difficulties: (a) understanding the mumbled, jumbled, 
emotionally colored speech; (b) controlling suggestibility; (c) discrimin- 
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ating delusion and fantasy from truth and reality; (d) identifying and 
eliminating the intentions to deceive and distort. Only an expert can 
salvage some valid information from this procedure. 

The legal implications of drug procedures have been thoroughly 
examined (6). It is of interest to note that the National Academy of 
Medicine in France is on record against the use of narcoanalysis for any 
legal purposes whatever—even though the witness requests it or the courts 
recommend it (26). 

In a more positive vein, narcoanalysis would seem to be of value in 
true amnesias, especially those of psychogenic origin; namely, in repres- 
sion rather than suppression. Too, the behavior of the suspected maling- 
erer can be better studied under narcosis. Furthermore, narcoanalysis is a 
potentially valuable source of information if used (a) as additional inde- 
pendent corroboration of other reasonable testimony, and (b) as a source 
of leads toward obtaining legally admissible evidence. With proper safe- 
guards it can be a definite adjunct to the investigative process. 


Interrogation Under Hypnosis 


Some Relevant Facts. Dramatic and intriguing, hypnotism has 
encountered difficulties in disentangling itself from fraud, myth, mystery, 
and spectacle. Minimally, hypnosis involves the control over a person’s 
attitudes and behavior through suggestion. Explanations have utilized 
the concepts of sleep, suggestion, dissociation, and a deep interpersonal 
relation between the subject and the hypnotist. The literature has been 
extensive (3, 25). 

In its clinical applications hypnotism is definitely related to narco- 
therapy and narcoanalysis. In fact many investigators prefer to use various 
narcotic drugs as aids in the easy and successful induction of a hypnotic 
condition in the subject. That this is equivalent to a hypnotic trance has 
not been established. 

The induction of a hypnotic trance requires care, persistence, and 
skill. From the nature of the cooperation required, not all persons can or 
should be hypnotized: many psychotic patients cannot be; those on the 
verge of psychosis should not be (3). Among the non-psychotic, those 
who do not wish to be hypnotized will usually find means of resisting 
ordinary suggestions in that direction. 

Through ignorance and fear, the popular attitudes undoubtedly 
exaggerate the dangers associated with hypnosis. The consensus of 
informed opinion seems to be that a hypnotized person cannot be per- 
suaded to commit a crime which he would not commit under similar 
persuasion in the waking state. It is claimed that, despite appearances to 
the contrary, the hypnotized person is playing a game of limited coopera- 
tion with the hypnotist and is always, in some sense, aware of what he is | 
doing (24). In particular, the subject will resist attempts on the part of 
the hypnotist to uncover what he is not yet ready to reveal. Some experi- 
menters, however, believe that a hypnotized person can be made to perform 
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an apparently anti-social act if this is suggested to him as non-evil and 
necessary (19). 

Hypnosis can be used in the traumatic and other neuroses, with the 
possible advantage of having the patient feel that he is an active partici- 
pant in the achievement of cure. Psychogenic amnesia and the recovery 
of lost memories would seem to fall within the purview of hypnotic pro- 
cedures. (Because they are not relevant to this discussion, the many other 
uses of hypnosis are not mentioned.) 

Application to Interrogation of Witnesses. The use of hypnosis as an 
aid to interrogation is similar to that of narcoanalysis. Under proper 
conditions, repressed and forgotten material can be brought to light. 
Where the motivation of the witness is not self-protective or deceptive, the 
material evoked under hypnosis suffers little contamination except that 
provoked by the hypnotist. Just as in light narcoanalysis, the suggestibility 
of the witness is the factor of unreliability in the testimony. 

The self-protecting witness may not wish to reveal facts that are or 
may prove embarrassing to him. Under hypnosis he will attempt to evade 
or by-pass the crucial areas with syhoptic and partially true responses. To 
maintain the trance, the hypnotist may refrain from direct questioning 
and may sometimes accept such partial answers. However, if the witness 
is sufficiently guilt-laden but ashamed to admit the facts he has so con- 
sistently denied while conscious, the hypnotic trance may afford him a 
way out of his dilemma. For he may believe that, while he is “not himself,” 
he is not completely responsible for what he says. This may apply to 
informers who can be reassured under hypnosis as to their safety before 
any attempt is made to obtain necessary information. Clinical observa- 
tions indicate that if the matter about which a person previously lied is 
embarrassing but not overly threatening, the truth may be secured by an 
indirect approach in the hypnotic trance (2). 

Whether a person who committed a serious crime will confess under 
hypnosis has not been adequately investigated. In two murder cases, 
admissions of guilt by the defendants were not admitted in evidence be- 
cause the confessions were presumed to have been obtained by the use 
of hypnotic techniques. Similarly, the courts would not accept informa- 
tion obtained under hypnosis which was favorable to the defendant (16). 

Critical Evaluation. In hypnotism, more so than in narcoanalysis, the 
witness is reputed to have some element of control over his utterances. 
Because of this and because of the cooperation required, the technique 
would seem to have limited value in examining witnesses who are defin- 
itely unwilling to reveal pertinent information. 

Where the witness is sincere and where punishment or gain is not 
involved, hypnosis would be a useful adjunct in obtaining information 
that has been traumatically repressed or naturally forgotten. It may be 
of significant value in the examination of potential informers. But resist- 
ance and suggestibility may make the task of hypnotist-interrogator an 
extremely difficult one. 





A hypnotic interview may uncover leads whereby acceptable legal 
evidence may be obtained. Before it is acceptable as reliable, any infor- 
mation secured from hypnotic procedures should be objectively corrob- 
orated. At the least, it should fit into a body of consistent and verified 
fact. 


Comparative Critique 


Whereas lie-detectors demand a conscious subject, drugs and hyp- 
nosis work best when the conscious ego beings to nod. But even the lie- 
detector attempts to elude the conscious ego by attaching instruments to 
the involuntary reactions of the body. 

Essentially lie-detectors are not fact finding instruments. They are 
“belief-verifiers,” attempting to discover if the person believes what he 
is saying. On the other hand, the drug and hypnotic techniques attempt 
to get the subject to reconstruct the facts of the situation as he once saw 
them. 

Whatever the differences, all three techniques depend on the way 
the person interprets the primary perceptual datum he experiences. If, in 
a highly emotional episode, the witness honestly mistakes a pipe for a gun, 
and if he remembers it as such, it is difficult to see how the gun can ever 
be dispelled from the testimony—no matter which of the techniques are 
used to clarify the picture. 

As yet these techniques have been used more or less independently of 
each other. In view of some preliminary experimentation, it is recom- 
mended that a more integrated use of them be made. This may be on a 
supportive basis as when the lie detector indicates true amnesia, and 
narcoanalysis (or hypnosis) is then used to resuscitate the amnestic mate- 
rial. Or they may be used in a more interactive manner. The lie-detector 
may be used before, during or after the drug or hypnotic session. Research 
in the combined use of these supplementary techniques may help clarify 
the difficulties inherent in each procedure. 

The disturbing fact is that so little experimental research has been 
done concerning the validity of the testimony when witnesses are sub- 
jected to these interrogation techniques. The lack of basic research has 
led to the lack of agreement among scientists as to the validity of these 
procedures. Under the circumstances the law has no alternative. It cannot 
accept the testimony of the “expert” (lie-detector, drug, hypnotism) as 
legal evidence. 

Along with continued basic research on the devices to be used as aids 
in interrogation, a complementary attack must be made on the problem of 
the unreliable witness (as used in this discussion). Since the unreliable 
albeit sincere witness will always be with us, every attempt should be 
made to study the conditions under which he can testify with reasonable 
accuracy. The results of such study would be particularly valuable in 
situations where the only testimony available is from the so-called unre- 
liable witness. 
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It is, of course, easy to obtain a halo of scientific respectability by 
continually suggesting that “more research is needed.” But when sci- 
entists disagree, there is no other course of action. 
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Psychological Research on Problems of Testimony 


Fabian L. Rouke 


When a reader comes upon a statement in the introductory pages 
of a psychological text, as he frequently may, that one of the practical 
applications of psychological science is the evaluation of testimony, he 
readily accepts the statement as true and reads quickly on, with a quiet 
glow of satisfaction that science is such an aid in the search for truth and 
justice. Although it is true that psychology can and should render such 
service to society, it is an unfortunate paradox that so little has been 
actually accomplished. There is a surprising lack of work in this area. 

What are some of the probable reasons for this lack of fruitfulness 
in the interdisciplinary marriage of law and psychology? Foremost per- 
haps is the difference in underlying philosophy between law and experi- 
mental science. The former relies heavily on precedent, empirically estab- 
lished. The rule, therefore, is conservatism. The latter, on the other 
hand, with experimental orientation, is constantly exploring new frontiers 
of knowledge. Psychologists have been told that when they can come 
to agreement among themselves on specific facts or principles, these facts 
or principles will be accepted by the law (6). This dictum is readily 
acceptable as a reason for caution and slow progress until the thought 
occurs that the law is demanding of other disciplines a unanimity that is 
rare even in the supreme councils of its own profession. But however 
barren is the past picture, growth will come, for the potential is too great 
to lie perpetually dormant. 

In the years preceding World War I there was considerable interest 
in the psychology of testimony in Europe, especially in Germany. Miinster- 
berg’s (14) “On the Witness Stand,” published in 1908, was the first 
work of note in the United States. Beginning the next year Whipple 
authored a series of annual reviews that extended, with the exception 
of the year 1916, through 1917. Two ‘books with the same title “Legal 
Psychology” appeared, one in 1926 and the other in 1931, the former by 
Brown (5), the latter Burtt’s (6) popular work. A comprehensive review 
of the field of legal psychology was written by Slesinger and Pilpel (18) 
in 1929, with particularly complete bibliographical information. The work 
of Gorphe is reviewed separately by Slesinger (17). Beyond these, up to 
the present there is a mere scattering of articles reporting experimental 
studies or commenting upon the relative status of law and psychology. 


Psychology and the Law Fifty Years Ago 


The state of mutual mistrust between law and psychology fifty years 
ago in this country is evidenced by the spirited exchange in the pages of 
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Law Notes between Professor Miinsterberg of Harvard and Charles C. 
Moore, an attorney. Moore (11) wrote a disparaging criticism of an 
article Miinsterberg had published in a popular magazine. In reply 
Miinsterberg (13) argued: 


My critic proudly says, “We never find a judge citing or quoting a psycholo- 
gist’; and as to the possibility of a psychological expert, he says “We are 
inclined to think the judges will depend on their own resources in search 
of the truth.” What does this mean? The courts do not decline the aid of 
other sciences. If there is a suspicion of arsenic, they call a physiological 
chemist; if there is a brain disease, they call an alienist; if the ball of a 
revolver is still in the body they call a surgeon for diagnosis. They do not 
even insist that such experts shall confine themselves to “common sense” 
methods; they do not object to the surgeon’s using his Roentgen rays. Only 
for the science of psychology must it remain a dogma that common sense 
is the last resort and the work of the psychological laboratory shall be 
ignored. This country now has more than forty psychological institutes at 
work. 

Have the judges really a right to be proud of the boast of my critic 
that their psychology does not need the aid of modern science? 


Moore was hardly won over to the side of psychology, as his rebuttal 
2) indicates: 


\ former:trial judge writes, “I have no hesitation in saying that if I were 
a judge I would not permit any ‘experimental psychology’ whatever to be 
practiced in my court room. I can imagine nothing better designed to con- 
fuse issues and to distract attention from real tests of credibility, etc., based 
on the experience of mankind.” 

Moore continues: 


7 
Would a psychological expert be allowed to supplement his tests by express- 
ing his opinion that a witness is or is not a trustworthy observer? Not until 
Dr. Doyle (Sherlock Holmes) is allowed to testify to his opinion of the 
guilt or innocence of a defendant in a criminal case—not until then. Expert 
testimony has already become so scandalously degraded that in the last 
several years medico-legal societies, bar associations and legislators have 
been striving to find some means to relieve the courts from its enormities. 


Miinsterberg did not give up the cause. In a later text (15) he con- 
tinues to stress the necessary contact of psychology and the law, in view 
of the fact that legal work refers to criminals, to witnesses, to plaintiffs 
and defendants, to judges, to juries, in short everywhere to ‘psychical’ 
personalities. 


Early European Work 

Whipple’s reviews are a concentrated source for the results of the early 
European work. In his first article (22) he traces the development of the 
idea that the capacity for making an accurate report of something ob- 
served should be the subject of special experimental investigation, citing 
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the writings of Alfred Binet and Hans Gross. William Stern is noted as 
the most enthusiastic expositor of the psychology of testimony, and the 
conspicuous absence of significant work in England and America is 
pointed out. 

At the time, the experimental methods, which involved the use of 
picture material with subsequent report, were widely criticized by jurors 
as unrealistic and artificial. This criticism was heeded by psychologists 
and the picture experiments were gradually replaced by “event-tests.” 
Studies were made of the accuracy of the narrative type of report as 
opposed to the interrogatory, or question and answer method. The nar- 
rative was found to have the advantage of spontaneity and freedom from 
suggestion. Men gave less extensive but more accurate reports than 
women. Children were in every respect poorer than adults, but these 
results showed a rapid modification at the age of puberty. 

In averaging the findings generally, Whipple reports that when no 
suggestive questions are used, the degree of accuracy is approximately 
75 per cent. The use of leading or suggestive questions decreases accuracy, 
especially when children are reporting. Repetition tended to fix items 
reported, whether true or false, and later reports were based more on the 
memory of earlier reports than on the original incident or experience. 
Practice in observing and reporting resulted in better reports. 

In his 1910 review Whipple (23) reported the experiments of Breu- 
kink which in general corroborated the results summarized above, with 
an additional finding that professional persons and those with good edu- 
cational background gave more accurate and more extensive reports than 
untutored observers. The following year Whipple (24) discussed the 
suggestions of Gross, a jurist and criminologist, who advocated attempts 
to classify witnesses in terms of age, sex, training, and temperament, so 
that the peculiar assets or defects in observing and reporting of each of 
these classifications could be better known and evaluated, and a possible 
prediction made of the worth of the witness. Gross also disagreed with 
Baginsky and Dupree regarding the validity of children’s testimony. Based 
on his own court room experience he argued that psychologists deal too 
much with sick children and generalize too hastily. 


The Psychologist As An Expert Witness: the Experiments of Varendonck 


Whipple separately reviews (27) Varendonck’s account of the first 
instance on record in which psychologists appeared in a trial for murder 
to give expert testimony concerning the reliability of other evidence sub- 
mitted to the court. On Sunday, June 12, 1910, a 9 year old girl, Cecile, 
was killed in a small town in Belgium. There had been three cases of 
violation and murder of young girls in the same district in one month. 
The murdered girl had been with two playmates, Louisa, age eight, and 
Louise, age ten, less than an hour before she died. On the evening of the 
crime the two playmates returned home, played near their houses for 
awhile, ate supper, and went to bed. When Cecile did not come home her 
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mother looked for her. After a fruitless search she went to the homes of 
the other girls. Awakened, they said only that they had been playing with 
Cecile and had not seen her since. Later the same night the older play- 
mate was again awakened and questioned. She led the police to the place 
where she had been playing with Cecile. The body was found nearby. 
After strongly suggestive questioning, Louise stated that a “tall, dark 
man with a black mustache” had offered Cecile a penny to go with him. 
She, Louise, followed, found Cecile dead in the ditch, but ran home and 
went to bed without mentioning it because she was too afraid. 

On Monday June 13 the girls were examined again, this time by the 
magistrate. Both showed glaring discrepancies and alterations from their 
previous statements. The magistrate assumed that their original declara- 
tion of complete ignorance was incorrect and asked highly suggestive 
questions, even suggesting names to the children. Louise then made the 
admission that another person told her that Cecile said the man’s name 
was Jan. 

After the name had been introduced, an anonymous letter was 
received by the police on Wednesday July 15, accusing Amand Van 
Puyenbroeck, the father of Louisa. Amand was sometimes called Jan. 

Despite the discrepancies in the girls’ stories and their inexplicable 
naturalness in the hours immediately after the crime, when they played, 
had supper, and went to bed in routine fashion, the townfolk apparently 
accepted the belief that they had witnessed an outrageous crime and 
feeling ran high against Amand. 

On June 19, Louise, again questioned under pressure of strong sug- 
gestion, filled in circumstantial details. 

The trial occurred in January, 1911. The circumstantial evidence 
was successfully rebutted by the defense with counter-evidence, so that 
the prosecution hung chiefly on the testimony of the two girls. A number 
of psychologists were retained by the defense to testify as to the unreli- 
ability of child witnesses. Varendonck designed a series of experiments 
based on the form of questions used in the interrogation of the girls. This 
he achieved after a thorough analysis of the entire record of the prelim- 
inary hearings. The experiments were performed on school children of 
age similar to Louise and Louisa. He presented the results of these experi- 
ments together with a general account of the findings in the field concern- 
ing the psychology of testimony. His testimony occasioned several violent 
outbursts on the part of court officials who ridiculed the pretensions of 
psychologists to tell them how questions should be asked or what testimony 
was reliable. Despite this, the jury brought in a verdict of acquittal. 

Varendonck’s experiments were interesting and specifically pertinent. 
Deriving the form of question from that used in interrogating the two 
girls, eighteen 7 year old pupils were asked the color of the beard of one 
of the teachers in their school. Sixteen answered “Black,” two abstained. 
The teacher had no beard. Nineteen of twenty 8 year olds answered with 
a specific color to a similar question. The results were consistent with 
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older pupils, twelve of twenty-two in one class giving a color even after 
one pupil had laughed when he heard the question and said aloud “He 
hasn’t any beard.” 

In another experiment a teacher visited a class, stood before them 
talking and gesticulating for five minutes, keeping his hat on. When 
asked immediately after he left in which hand he had held his hat, 17 
answered “right,” 7 answered “left,” and only 3 were correct. 

The final experiment imitated the strong suggestion of the magis- 
trate. Written answers were required from 8 year old pupils. “When you 
were standing in line in the yard, a man came up to me, didn’t he? You 
surely know who it was. Write his name on your paper”. No man had 
come, but 7 of 22 children gave a man’s name. The experimenter con- 
tinued, “Was it not Mr. M—?” Seventeen of the twenty-two answered 
“yes,” and in individual oral examinations gave complete descriptions of 
the man’s appearance and dress. 

Whipple, in 1913 (26) reported the work of Marbe and also Mehl, 
both of whom testified in courts in Germany in a somewhat similar role 
to that played by Varendonck. They appeared for the defendant in trials 
resulting from accusations of sexual offenses made by young girls. In each 
case their testimony was a factor in bringing about an acquittal. Dauber’s 
findings concerning “group errors” were also reported, namely, that the 
same errors tend to repeat themselves in the testimony of different wit- 
nesses. In one class, 27 of 38 present gave the same wrong answer to the 
question “What is in the middle of the market place?” 

Further reports of cases where psychologists appeared in court as 
experts in the evaluation of testimony highlight Whipple’s next review 
(28) along with Pick’s conclusions that amnesia and confabulatory phe- 
nomena, characteristic of hysteria and other pathological conditions, 
develop also in normals under stress of strong emotion. 

The following year Whipple (29) wrote of Kobler’s experiment at 
a legal society meeting. A quarrel between two members of the audience 
was prearranged. There was a scuffle, caustic exchange of remarks, and 
threats of physical harm. Several weeks later two court panels examined 
those present at the meeting. One panel was made up of three psycholo- 
gists who could question in whatever manner they wished. The other 
panel, three judges, examined according to forensic practice. The results 
for both panels were similar. The findings were condensed, simplified, 
and distorted. Kobler concluded that excitement improves observation 
up to a certain point, then is harmful; and that agreement of witnesses 
may mean coincidence of erroneous testimony. 

Whipple’s final effort of the series (30) gives von Karman’s views 
on the lack of accessibility of the accumulated work on testimony in 
Europe in the early part of the century, and his synopsized findings. 
Reliability of testimony hinges on (a) the exactness of observation, and 
(b) the correctness of the report of the observation. The former depends 
upon the physical and mental condition of the witness, on spatial and 
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temporal conditions. The latter depends upon the retentive capacity of 
the witness, his facility with words, the number of times he has given 
the testimony, and the time elapsed since the observation of the event. 


Experimental Work in England and the United States 


The effect upon testimony of the form in which the questions are 
asked was the subject of an extensive study by Muscio (16). A movie, 
less than a minute in duration, but involving considerable detail, was 
shown to the subjects. It was repeated as needed until their free narration 
indicated familiarity with the details. They were then questioned, using 
eight different forms of questioning. Four of the forms can be classified 
as subjective, asking questions concerning the reaction of the respondent. 
The other four forms, without the personal pronoun, can be classified as 
objective. It was shown that the form of the question has definite effect 
‘ on the answer and that greater suggestibility results when questions con- 
tain more than one negative. 

Burtt (6) conducted a variation of Muscio’s experiment and reached 
general agreement with his conclusions that questions in the expectative 
or implicative form elicit more wrong responses than straightforward 
questions, that the objective form is more suggestive than the subjective, 
and that double negatives introduced confusion and lowered accuracy. 

The short movie was also used by Snee and Lush (19). They pre- 
sented a one minute color film of an assault and theft and then tested the 
relative effectiveness of various types of report, free narrative, controlled 
narrative, and questionnaire. Of the several reporting arrangements 
measured, the best result showed an accuracy of 72 per cent. 

Bird (2) studied the effect of a purposely distorted campus press 
account of a college lecture on the accurate retention of the lecture mate- 
rial by those who had heard it. Those students who had read the press 
account were consistently more inaccurate in their answers to specific 
questions on the content of the lecture than those who had not read the 
account in the college paper. 

Further experimental verification of one of the conclusions of the 
early European work, namely, that the most accurate reporting is ob- 
tained by a combination of narrative and questioning, was furnished by 
Cady (7). She also found that when subjects were forced to answer 
questions more errors were introduced. 

Berrien (1) makes the most recent report of psychological studies 
of testimony, with conclusions that repeat earlier findings concerning 
the suggestibility of children, the importance of intelligence, and the 
manner in which responses are made. He criticizes the legal profession 
for holding doctrines for the evaluation of testimony that have no scien- 
tific foundation. 

Squires (20), in discussing variation in the tradition of Anglo-Saxon 
versus Roman Law, points out this variation as one reason why work 
in Europe is seemingly so advanced in comparison with what has been 
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done in this country. He strongly urges the development of special courses 
in psychology applicable to the needs of law and pre-law students because 
the law school graduate “‘goes forth to meet situations involving at every 
turn men’s motives and action.” An outline of such a course designed to 
increase understanding between the two professions is offered by Britt 
(4). Whitmer’s (31) excellent summary also discusses these issues and 
the growing need of interdisciplinary cooperation. 


Evaluation of the Reliability of Individual Witnesses 


Davidson (8) offers as comparatively new the concept that a psychi- 
atrist can play a major role in appraising the competency of witnesses. 
He also quotes extensively from Hoffinger, an attorney who advocates 
the psychiatric examination of the witness when his testimony is important 
and the question of his competency is raised. Under present procedures 
a witness cannot be compelled to submit to psychiatric examination. 
Davidson argues, “But suppose the question of which driver was negligent 
depends on one casual bystander who saw the accident. This witness 
might be a senile psychotic, or a confabulatory alcoholic. Nonetheless he 
is only a collateral witness and he can not be barred from testifying 
because of his refusal to submit to a psychiatric examination. . . . Justice 
may sometimes be at the mercy of an incompetent witness”. 

This closely reflects the position of Stern (21) : 


But there are crucial trials—and crucial witnesses, whose depositions may 
determine the whole future course of life for the defendant. To pick out 
such cases, to call in consultant psychologists and give them the opportunity 
to observe and examine witnesses, and finally to incorporate the psycholo- 
gist’s expert testimony in the utimate evaluation of the depositions—this is 
true psychological wisdom which we must strive to incorporate in respon- 
sible representatives of law, education and welfare work around the world. 


From the late 1930's to the present, Dr. Joseph F. Kubis and the 
writer have been called, both together and independently, in many 
cases of alleged sexual offenses against children where the testimony of 
the complaining witness was the principal probative argument of the 
prosecution. The psychologists were called in to aid in the evaluation, 
not of the complainant as in the European work, but of the defendant 
by the administration of scientific deception tests using the Fordham 
Pathometer. In all cases but one, where the writer testified at the trial 
by stipulation of both parties, the conclusions of the experts were pre- 
sented in the pre-trial investigation, and, when in favor of the defendant, 
often resulted in a decision not to indict or prosecute. 

There have been numerous criminal investigations where the prime 
suspect was examined by the psychologists, and if found in their opinion 
to be telling the truth, was released from custody. In none of these cases 
has subsequent evidence shown the findings of the psychologists to be 
in error. In non-criminal cases the testimony of Kubis and the writer 
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concerning the truthfulness of witnesses on the basis of the results of 
deception tests has been accepted as evidential in hearings of agencies of 
the Federal Government and of New York State. 


The Experiments of Marston: Psychologist and Lawyer 


We shall conclude this review with an account of the investigation 
of Marston (10), made more than thirty years ago but highly relevant for 
today’s problems. Marston’s experiments aimed at meeting criticism from 
the legal profession of the experimental design of Miinsterberg and other 
early investigators. As Hutchins and Slesinger (9) point out, experimenta- 
tion has shown that statements made under influence of emotion are 
likely to be inaccurate, but experiments have not been conducted to dis- 
cover whether a jury would be capable of recognizing the inaccuracies 
as such. They propose that this is the crux of the situation. The real prob- 
lem is not whether statements made under given circumstances are true, 
but rather, are the statements such that the jury can tell whether they are 
true or not. 

Marston conducted an event-test similar to those routinely used in 
experiments on testimony. But he added a new variable. A group of 
judges were to act as finders of fact. The witnesses of the original event 
gave free recitals of their recollection of the happenings immediately 
following their occurrence. They were then subjected to direct examina- 
tion and cross-examination. A stenographic record of all three types of 
information was taken. The finders of fact, some time later, would 
attempt to ascertain what had happened, basing their conclusions on the 
transcribed testimony. Thus it was possible to discover whether the 
experimental judge or jury would follow the testimonial error or whether 
they would avoid being misled and get at the truth. An experienced 
lawyer, a jury of men, and a jury of women analyzed the testimony. 

Results of the first part of the experiment showed free recital to be 
less complete than direct or cross examination, but what was said was 
more accurate than in direct or cross examination. Free recital was 23 
per cent complete, but 94 per cent of this was accurate. Direct examina- 
tion was 31 per cent complete with 83 per cent accuracy and cross exam- 
ination 29 per cent complete with 76 per cent accuracy. 

The second part of the experiment compared the completeness and 
accuracy scores of the judge and the two juries in their evaluation of 
the transcribed testimony. The judge’s findings were 37 per cent complete, 
with 81 per cent accuracy, the female jury 27 per cent complete and 78 
per cent accurate, the male jury 23 per cent complete and 67 per cent ac- 
curate. This shows the ability of the judge to give more complete findings 
than the juries, and in fact, findings more complete than the original reports 
from which they were derived. But even here the finders of fact had a 
margin of error that was considerable. The “judge” in this case was no 
less a personage than Professor Wigmore; the juries were composed of 
college students. 
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These experiments of Marston come closer to bridging the gap 
between the two disciplines than any of the previous work. Perhaps this 
was achieved because Marston was a member of the Boston Bar as well 
as a professor of psychology. He states that psychological investigation 
should seek the sources of error in handling testimony in the courts which 
can be corrected and eliminated without recourse to legal procedure too 
greatly at variance with the present evidential system. 

That we do not live under the “best of all possible” forensic systems 
is something that will hardly be denied. A perusal of Borchard (3) con- 
firms it. But it is also true that we have not had the “best of all possible” 
attitudes of cooperation on the part of psychologists who were willing to 
apply their talents to problems in forensic psychology with which the legal 
profession is concerned, and which might require development of methods 
and techniques apart from classical laboratory procedure. More of the 
sense of Marston and less of Miinsterberg would contribute greatly to 
legal psychology, which is not, as Slesinger and Pilpel (18) point out, 
what psychologists write about law, nor what lawyers write about psychol- 
ogy. Legal psychology should be the science of the behavior and exper- 
ience of persons in the forensic setting, not only the defendant and the 
givers of testimony, but the attorneys, the judges and the jurors. The 
problems exist. Let us define them and, where possible, solve them. 
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Some Current Research Needs in the Psychology 


of Testimony * 


Joshua A. Fishman 


The current issue of this Journal is devoted, primarily, to the topic 
of “witness behavior.” This topic is a rather narrow one, perhaps artifi- 
cially so, and I would certainly agree with those who prefer to view it as 
only one section of a somewhat broader area of inquiry which, unfor- 
tunately, goes by the hoary handle of “the psychology of testimony.” Even 
this latter, broader area is itself only one part of a still broader field which 
has become known as “forensic psychology.” 

It is perhaps not necessary to specify which is the more central topic, 
the accuracy of testimony or the credibility of testimony. Nevertheless, it 
is possible to distinguish between these two topics and, for research pur- 
poses, I would suggest that this distinction be pushed as far as possible. 
The former topic received by far the lion’s share of research attention 
when the psychology of testimony was a much more vibrant area of psy- 
chological research than it has been of late. 


Accuracy of Testimony 


If this general topic is, as some have claimed, the central theme of 
the psychology of testimony, it would seem rather crucial that it be care- 
fully plotted. At least three sub-topics seem in need of orderly treatment 
here and they may be roughly identified as follows: 

A. If we define two categories of witnesses—those whose intention 
is to testify accurately and those without this intention—what are 
the factors or conditions that limit the ability of witnesses of the 
former type to fully implement their good intentions? 

B. Turning now to the second category of witnesses, one must seek 
to determine the circumstances which result in conscious attempts 
at falsifying, distorting, or withholding accurate testimony. 

C. Finally, since testimony of this latter type does obtain, to what 
extent and by what methods can it be identified and rectified? 

My feeling is that most of the research that has been done on the 
psychology of testimony pertains to topic A, and that an even greater 
amount of research stemming from other well established areas of psy- 


1It is impossible to acknowledge here my debt to the many who have stimu- 
lated my thinking in this area and who have, indeed, made me aware of its poten- 
tial for growth. I would, however, like to mention Dr. John Harding, Dr. George 
J. Dudycha, Mr. Harris B. Steinberg and the members of the Institute for Forensic 
Research, many of whose suggestions and comments have found their way into 
this paper. 
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chological inquiry also pertains to this very topic. Even this topic, how- 
ever, has some further worthwhile subdivisions within it. There are at 
least four distinguishable sets of factors involved in accuracy or fidelity 
of testimony: 

(1) The “actual” events that transpired or the stimuli that impinged 
upon the receptors of the witness. 

(2) The perceptions and cognitions of witnesses as an immediate 
consequence of these events or stimuli, 

(3) The perceptions and cognitions relative to the transpired events 
or stimuli which are available to witnesses at any subsequent 
time when testimony is given. 

(4) The verbally and/or kinesically encoded testimony of the 
witness. 

Although there are six possible combinations of the above four fac- 
tors, if taken two at a time, the psychology of testimony has, classically, 
been most concerned with combination (1) and (4). The remaining five 
combinations have not proved as amenable to study, and are badly in 
need of systematic inquiry. In many ways, of course, the research prob- 
lems and interests in this broader area are no longer unique to the psy- 
chology of testimony. I have no doubt but that it would be a great service 
to the legal world if Moore’s Treatise on Facts (9), Burtt’s Legal Psychol- 
ogy (4), and McCarty’s Psychology for Lawyers (8) could all be brought 
up to date by a resifting of the research completed on these topics during 
the past quarter century. The efforts of Berrien (2) and those of Weld 
(15) are both laudable beginnings in this direction. 

Pertinent to this topic (i.e., A) are also those studies of circum- 
stances affecting factors (2) through (4) when these are considered 
independently of each other, on the one hand, or of factor (1) on the 
other. Thus there has, of fairly recent date, been quite a bit of interest in 
the effect of “stress,” “pressure,” or “anxiety” upon factor (3), the testi- 
mony as actually given in court or at a hearing. This interest, of course, 
has also been more than paralleled by the increasing popularity of “stress” 
as either a dependent or independent variable in recent psychological 
research in areas other than the psychology of testimony.? Within the 
domain of the psychology of testimony, the topic of stress is most often 
raised in conjunction with the courtroom practice of cross-examination. 

I hasten to admit, however, that the lawyer’s, judge’s, or jury’s 
task is somewhat more difficult at any given trial than is this writer’s task 
at this moment. I have been able to satisfy myself with the theoretical 
and seemingly clear cut and stable distinction between witnesses intending 
to testify accurately and those not so intending. The trier of the facts, 


? Pronko and Leith (12) report the following trend in the number of listings 
under “stress” in successive five year periods of the Psychological Abstracts: 1936— 
40:0; 1941-45:8; 1946-50:32; 1951-55:207. Other terms, such as anxiety, fear, 
frustration also need to be examined in like manner, however, in order to be sure 
that this is more than a terminological shift. 
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however, must seek to discover in which of these two categories a given 
witness should be classified. I am not involved in accrediting or discred- 
iting witnesses; I am not myself a party to a combative ritual, nor am I 
attempting to draw others into the fray. In each of these respects the 
lawyer’s function differs markedly from the psychologist’s and he cannot 
help, therefore, but view cross-examination with its stress, implied threats, 
unexpected confrontations, restriction of response, etc. as desirable even 
in connection with witnesses trying to report accurately. The psychologist, 
however, who can afford the luxury of considering the effect of stressful 
cross examination upon the accuracy and completeness of testimony can- 
not conclude that the former (i.e., stress) is an effective means of obtain- 
ing the latter (ie., accuracy). The more probable state of affairs here, 
as in all related areas, is that a curvilinear relationship exists between 
degree of motivation, emotion, anxiety, and frustration, on the one hand, 
and efficiency, accuracy, or fidelity, on the other. This is the conclusion 
that is prompted by a number of widely accepted studies in this area. 
Beier’s results (1) are representative here: “Individuals who are faced 
with threat and who are in a state of anxiety show a loss of abstract 
abilities, or more specifically, face a loss of flexibility of intellectual func- 
tion and a disorientation of visual coordination.” 

If we keep in mind the fact that such consequences will obtain also 
for the witness intending to “tell the truth,” then we must conclude that 
the term “undue stress” is capable of more than subjective, empathetic 


definition. Having established a baseline for accuracy and completeness 


under conditions of free narrative or direct examination, (either by 
comparing (1) and (4), or even (2) and (4), or (3) and (4) if possible), 
“undue stress” may be defined as resulting from those factors which pro- 
duce a significant decrement from the above. Differences in threshold for 
“undue stress” will probably be found to obtain for various categories 
of witnesses, both with respect to social and personality groupings. The 
aggressiveness elicited in witnesses by the frustrations of cross-examination 
deserves to be studied very carefully, since it often is the undoing of the 
most honest witness. 

Weld’s presentation of research findings relevant to the accuracy of 
testimony (15) is organized in accord with the findings of a quite early 
study which differentiates between immediate and subsequent reports. 
The point that I wish to make here is not merely that subsequent report 
is necessarily inferior because of the time lag and intervening events sep- 
arating factor (1) and factor (4), but that it is rendered even more 
inferior by being not only “subsequent” but also by being “report.” Again, 
I am not merely pointing to the fact that recall is less complete and less 
accurate than recognition, but also to the fact that verbal encoding does 
make liars of us all. Witnesses not only differ in ability to observe, remem- 
ber, and understand events transpiring in their vicinity, but they also 
differ, most decidedly, in their ability to communicate that which they 
have observed, remembered, and understood. In addition to the violence 
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that differences in verbal facility may enforce upon the fidelity of report, 
there is the further violence that is traceable to language itself. The 
Whorfian linguistic weltanschauung hypothesis (16) has as yet had no 
impact upon legalistic circles; nor has the Korzybskian dictum that “the 
[verbal] map is not the [factual] territory”; nor the entire general seman- 
tics view that words can only roughly approximate the data of experience. 
I submit, however, that the entire area of testimony is crucially involved 
in this dilemma and is, therefore, a most important area for further 
research guided by general semantics and Whorfian hypotheses. 

A final matter that is certainly deserving of mention in connection 
with the topic of accuracy of testimony is that of “expert testimony.” 
The “expert” witness is certainly one who usually intends to testify accu- 
rately. Nevertheless, legal procedures are such that experts frequently feel 
that their testimony has become far less than accurate. In the case of 
testimony by psychologists and psychiatrists the McNaughten Rules are 
currently considered as forcing them to limit their testimony and to cast 
it in terms of obsolete and meaningless criteria.* In this case the Mc- 
Naughten Rules may be considered as limiting the ability of witnesses to 
testify accurately. If this is so then the McNaughten Rules are merely 
another in a whole array of factors and circumstances, all of which lead to 
a progressively greater discrepancy or diminution when we compare the 
actual events or stimuli about which witnesses must testify and the events 
or stimuli communicated by them to judge or jury at an actual trial or 
hearing. 

So much for topic A. Topics B and C can be treated much more 
briefly, both because they have been far less extensively studied, on the 
one hand, and also because they are more directly treated by another 
article in this issue. Conscious deception is a sad fact of life to the trial 
lawyer. To the psychologist it is a matter which must be considered in a 
manner such that the motives and individuality underlying it might be 
fully recognized. The discovery of deception is a struggle which has 
occupied the law over the ages. Lawyers are concerned with the demon- 
stration of deception, with its apprehension in flagrante so to speak. The 
major device here, again, is cross-examination. A “common sense” psy- 
chological doctrine is involved here, although, perhaps, it is more “ration- 
alization” than “doctrine,” since lawyers must often be more concerned 
with credibility of testimony than with accuracy per se. Wigmore informs 
us that ‘“‘a doctrine held in high repute in the legal profession declares 
that ‘excitement stills the reflective faculties [i.e., the self-interest factor— 
J.A.F.] and removes their control.’ For this reason an exclamation is a 
‘sincere response to the actual sensations during the period when consid- 
eration of self-interest could not have been fully brought to bear by 


* The members of the Institute for Forensic Research have devoted their col- 
lective efforts to restating the definitions of legal responsibility so that these might 
be both more in line with current psychological knowledge and at the same time 
acceptable to lawyers and jurists. 
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reason of reflection.’ (17). I am aware of the fact that this “doctrine” 
was applied to death-bed confessions or exclamations and not to cross- 
examination directly, but to my way of thinking it indicates a pragmatic 
position which prefers the disclosure of deception to the facilitation of 
accuracy. This would not be unlike the choice between Type I and Type 
II errors in the statistics of inference if we can but be persuaded that 
strong emotion, stress, unexpected confrontations, and other such means 
of stilling the “reflective faculties” are actually as destructive of deception 
as they are of accuracy.* There is some evidence from psychologists that 
the “excitement doctrine” is not highly reliable even in this connection 
(4). Further research in this twilight zone of accuracy and deception is 
sorely needed. 


Credibility of Testimony 


Leaving behind us (as we can in a theoretical structuring of the 
field) the topic of accuracy, we arrive at the related topic of credibility. 
Here we are concerned with the circumstances under which a witness’ 
testimony tends to be believed—by judge, jury, or public. This is a much 
less researched-upon topic, one in need of careful analysis, and one which 
the psychology of testimony might do well to emphasize in the future. 
“Common sense” tells us that the “spirit of the times” will discredit 
certain witnesses and their testimony, regardless of the personal charac- 
teristics of these witnesses. In addition, the “moral character” of the 
witness has long been emphasized by lawyers in attempts to accredit or 
discredit testimony—tregardless of its demonstrable accuracy in whole or 
in part. Finally, even when the witness is not a representative of a dis- 
advantaged social group (e.g., communists, non-oath takers, atheists, etc. ) 
and even when his personal moral reputation cannot be invoked to his 
disfavor, even then there is frequently posited a relationship between the 
manner of a witness’ verbal, gesticulative, facial, and gross postural be- 
havior and the conclusions judge, jury, or public draw from his testimony. 

The writings of Osborne (10, 11) are full of shrewd guesses and in- 
sightful armchair analyses of how juries react to witnesses and their testi- 
mony on the one hand, and to lawyers and judges, on the other. For 
psychologists this is another area in which the findings and theories result- 
ing from research on interpersonal perception seem fully relevant. In this 
connection one must ask if Breukink’s suggestive findings with respect to 
training for improved witness accuracy (3) are not even more applicable 
in the area of training for increased witness credibility. There is certainly 
much legal lore in support of this possibility leading to much advice on 


* The stress interview as used in Germany, and to a lesser extent in this coun- 
try, was (and is) intended precisely for the purpose of testing the extent to which 
the verbal and motor functioning of the subject can be disorganized or impaired by 
interpersonal stress. Stress interview research may ultimately help us better under- 
stand the factors responsible for individual differences in reaction to cross exami- 
nation. 
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the proper preparation or coaching of witnesses via carefully staged re- 
hearsals. I would suggest that this legal lore is itself fitting research mate- 
rial for those interested in the psychology of testimony in particular and in 
forensic psychology in general. I would consider the beliefs of experienced 
lawyers and jurists concerning credibility as possibly worth-while research 
hypotheses, but even more, I would consider them as indications of goals, 
values, and norms for practitioners of the law. As such they affect not 
only witnesses but also judges and juries. In fact, in the area of credibility 
we come close to a consideration of the social psychology of the complex 
world of courtrooms and hearings and, in fact, of justice itself. The rela- 
tive effectiveness of testimony, of the opening and summing-up statements 
of counsel, of the charge by the judge—all of these must be studied in re- 
lation to each other and to the concept of justice in the society as a whole. 
Weld has tried to do some of this experimentally (13, 14) and from an ab- 
stract of his study it seems to me that Kinberg had this as a goal for his 
theoretical analysis (7). I believe this to be perhaps the most necessary 
and promising area of further research on the psychology of testimony. 


Other Aspects of Witness Performance 


The psychoiogist’s interest in the witness does not begin and end with 
his testimony. The very availability of witnesses (and this is such a crucial 
aspect of the quest for justice) is governed by the attitude of the public 
toward trials and toward the treatment given witnesses. I could not find a 
single, full fledged survey on this topic, although I consider thorough sur- 


veys of how various segments of the public regard lie detection, trials, 
lawyers, judges, juries, their own obligation to serve as witnesses or on 
juries, as touching upon the very heart of forensic psychology. 

Another survey study that I feel is needed has to do with the attitudes 
of those who have served as witnesses. Observational and experimental 
studies of stress would be rendered more meaningful if a large number of 
subjects who have already served as witnesses could be questioned as to 
(a) what exactly it is that is experienced as stressful, (b) various self- 
reported responses to stress, and (c) the recovery from stress. This in- 
formation, ordered by respondents classified in accord with personality 
theory, the nature of the accusation, and any of several basic social factors 
would go far, I feel, toward broadening our insight into the selection and 
refinement of variables for inclusion in experimental studies. However, 
independently of such possible excess utility, I feel that a survey of this 
type is valuable in its own right for the data it provides concerning the 
witness’ reflections and rationalizations, After all, witnesses communicate 
these impressions and views to others and in some small way help build 
up expectations and attitudes in others toward serving as witnesses. This 
whole area, vaguely formulated though it may be, is unsurpassed in the 
richness of its implications for the pursuit of justice in a democracy. Re- 
search on public opinion, belief, and attitude concerning the rights, obli- 
gations, and roles of witnesses in our legal-judicial system may well repre- 
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sent one of the more basic contributions of the psychology of testimony to 
the better understanding of an institution central to American life. 
* * * * a * 


Having briefly reviewed some of the available research in the general 
area of the psychology of testimony, and having sketched some suggestions 
concerning further research possibilities in that area, I am tempted to 
devote my closing remarks to an entirely separate matter, namely, what 
are the chances that research findings in this area will have any practical 
effect on the workings of our courts? This is an important topic, I know, 
and yet, to me, it is somehow a secondary issue, if not a pseudo-issue. 
Psychologists have long noticed the lawyer’s, judge’s and jurist’s extreme 
reluctance to accept, utilize, and credit the findings of psychological 
studies. Over the past half century there have been appreciable changes 
in the workings of our courts, and we are currently in a period of far 
more rapid change than is frequently appreciated. Almost all of these 
changes have been in agreement with the recommendations and findings 
of psychologists, psychiatrists, social workers, and others. Lawyers prefer 
to say that these changes have come about due to the “common sense” or 
“empirical experience” of law practitioners and theorists. The student of 
the sociology of knowledge knows, however, that one generation’s “com- 
mon sense” often relies quite heavily on the findings and theories of a 
previous generation’s scientists and theorists. 

The facts of “human nature,” human abilities, and human needs 
which seem so “self evident” to lawyers today, and which, indeed, are part 
of the intellectual Zeitgeist of today, were not nearly so evident when 
Hans Gross first suggested the importance of the scientific (as opposed to 
the popular) psychology of testimony in the 1890’s (6). The three decades 
of intensive work that followed have helped shape today’s “common sense” 
and the work which we may do today will contribute to the day-after- 
tomorrow’s “common sense.”’ Psychologists and lawyers need not form a 
mutual admiration society in order that (a) psychologists may continue 
with their constant inquisitiveness concerning the dynamics of testimony, 
and (b) in order that they know what it is they have discovered and what 
these discoveries imply, and (c) in order that lawyers find out about and 
utilize these findings when it suits their needs and habits. This last may or 
may not occur before the findings have entered the popular domain. 
Actually there are many signs that lawyers and judges are becoming more, 
rather than less, receptive to our efforts—the Supreme Court’s decision 
on desegregation being merely the most obvious but by no means the most 
representative indication that the “common sense” approach to psycho- 
logical findings and implications no longer has undisputed sway in legal 
circles. 

The psychology of testimony was one of the earliest areas of applied 
social psychological research. It almost (not entirely) lapsed from our 
professional view—not because lawyers were uninterested in its findings, 
but because psychologists, for various reasons, became less interested in the 


66 





area. One of these reasons, I believe, was that findings and theories in 
broader areas—perception, motivation, emotion, higher mental processes, 
personality—were found eminently applicable to the more specific and 
limited problems that the psychology of testimony recognized. If the 
psychology of testimony, or, more hopefully, forensic psychology as a 
whole, is experiencing a slight quickening of interest, then I would hope 
that this is not merely because lawyers are becoming more receptive or 
permissive but, rather, primarily because psychologists themselves have 
discovered new and unique problems in this area, problems involving be- 
haviors and social contexts or interactional patterns not currently felt to 
be either as amenable to study or as in need of study in other recognized 
settings for psychological inquiry. My purpose in this paper was to em- 
phasize a few of the problem areas that currently seem unique to the 
psychology of testimony and which are of interest to me. 
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